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;;; i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
o e ~ REGION 10
" proTE -~ .~ = .1200 Sixth Avenue
' : Seattle. Washington 98101
September 20, 1995 RECEIVED
Reply To o .
Attn Of: S0O-155 , o i SEP 2 11995
Nancy Roberts . 7 S SUPERFUND 5Har{:

Union Pacific Railroad
1416 Dodge Street
Omaha, Nebraska 68179

Bob Lawrence

Parcel, Mouro, Hultin & Spaanstra, PC
1801 California Street, Suite 3600
Denver, Colorado 80202

Marita Daly

Pillsbury Madison & Sutro

P.0O. Box 7880

San Francisco, California 94120

Re: Bunker Hill Consent Decree . '
Dear Ms. Roberts, Mr. Lawrence and Ms. Daly:

Enclosed is a copy of the Order approving and entering the
Consent Decree between the Environmental Protection Agency, the
State of Idaho and your clients, Union Pacific Railroad Company,
Stauffer Management Company and Rhone-Poulenc, Inc. relating to
the Bunker Hill Superfund Site. Please note that this Order was
entered on September 12, 1995 and that a number of obligations
under the Consent Decree commence upon the date of entry of this
Consent Decree. :

Please telephone me at (206) 553-1777 if you have any
guestions.

cc: Curt Fransen, Idaho
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bcc:

Sean Sheldrake, EPA Region 10
Earl Liverman, EPA Region 10
Howard Blood, EPA Region 10
Pete Mounsey, DOJ w/o enclosure




5. DISTRICT COURT
U STRIGT OF IDRHO
Filled at

SEP12 1995
CLERK, U.S. DISTRICT COURT
By Deputy

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF TIDAHO

UNITED STATES OF AMERICA and
STATE OF IDAHO,

Plaintiffs, - Case No. CV $5-01852-N-HLR

vsl

UNION PACIFIC RAILROAD COMPANY,
STAUFFER MANAGEMENT COMPANY, and
RHONE~POULENC, INC., R

ORDER

Defendants.

N . ™. L L R

On March 24, 1995, a Notice of Lodging Consent Decree {(Dkt.
#2) was filed with the ¢ourt and the pi'oposed consent decree was
lodged with the court. The requisite commentary peiriod has
pasgsed and the limited comments have been addressed by the
parties. On July 28, 1995, the United States of America aﬁd the
State of Idaho moved for the court to enter the consent decree
which &as' lodged with the court. No objection to the motion was
‘ filed by any party to the lawsuiﬁ and, in accordanf:e with
Section XXXIII of the consent decree, the defendants have waived

further notice of the decree.
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The court has reviewed the consent decree and the
memorandum in support of the motiom to enter the consent decrea.
The court finds that the limited comments of third parties have
been adegquately addressed by the consent decree; that. the
gettlement terms'of the consent decree are "fair, adequate, and
reasonable"; and-that the conseﬁt decree furtherg the polices of
CERCLA. See, Walgh v. Great Atlantic & Pacific Tea Co., Inc.,
726 F.2d 956, 965 (3rd Cir., 1983). - |

- Being fully advised in the premises, IT IS HEREBRY ORDERED
that the consent decree lodged on March 24, 1995, is hereby
approved and entered as a judgment of this court, and the court
clerk is directed to file the comsent decree in the record and
mail a copy of this order as well as the first page (with the
file stamp verification) and page 100 (with the court’s

signature). of the congent decree to each party. The entire

.executed consent decree (106 pages) will be available to the

parties upon written request to the clerk of the court and a

payment of $15.00 (for copying and postage).

Dated this /2~ day of September, 1995.

. . EDW. +» LODG
UNITED STATYS DISTRRCT JUDGE

ORDER - Page 2
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IN THE UNITED STATES DISTRICT COURT

U.S, DISTRICT COURT

Fiiled at

mSﬂﬂCthiﬁﬁgb

UNITED STATES OF AMERICA and

STATE OF IDAHO
Plaintiffs,

V.

RHONE-POULENC, INC.

FOR THE DISTRICT OF IDAHO SEP 12 1995
CLERK, US. {CT COURT
By __Deputy

CVS5-0152-N-Hir
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CONSENT DECREE

I. BACKGROUND

A. The United States of America ("United States"), on
behalf of the Administrator of the United States‘éﬁzironmeﬁtal
Protection Agency ("EPA")-filed a complaint in this matter
pursuant to Sections 106.and 107 of the Comprehensive
Environmental Résponse, Compensation, and Llablllty Act .
("CERCLA"), 42 U.S.C; §§ 9606 and 9607, and Section 7003 of Ehe

Resource Conservation and Recovery Act ("RCRA"), 42 U.S.C.

§ 6973.

BUNKER HILL STAUFFER/UNION PACIFIC RAILROAD
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B. fhe United States in its complaint seéks,
inter alia: (1) reimbursement of certain costs incurred.and to be
incurred by EPA and the Department of Justice for response
actions in connection with the Bunker Hill Superfund Site
{(*Site") in Shoshone County, Idaho, together with accrued
interest; and (2) performance of Studieé and response work by the
Defendants at the Site consistent with the National 0il and
Hazardous Substance Pollution’Codtingency Plan, 40 C.F.R. Part
300 (as amended) ("NCP").

C. In acéordance with the NCP and Section 121(f) (1) (F)
of CERCLA,'42 U.S.C. § 9621(f) (1) (F), EPA formally notified the
State on November 3, 1992, of negotiations with potentially
responsible parties regarding the implemgntation of the remedial
design and remedial action for the Site, and EPA has pro#ided the
State’with an opportunity to participate in such negotiations and

be a party to this Consent Decree.

i
H

D. ‘The State of Idaho ("State") has joined the
comﬁlaint against the Defendants pursuant to Séctioh 107 of
CERCLA, 42 U.S.C. 8§ 9607, and relevant staterlaw.

E. EPA formally notified the United States Department
of the Interior, thélﬁnited‘States Forest Service, and the
Coeur d’'Alene Tribe on November 3, 1992, of negotiations with
potentiaily responsible parties regarding the release of
hazardous substances that may have reéulted in injury ta natural
resources that are or may be under their trusteeship. However,

Y
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1 | cthe notiﬁication letter further stated that natural resource

2 jidamages would not be a subject of negotiations.

3 F. The Defendants that have entered into this Consent
4 ||Decree do not admit any liébility to the Plaintiffs arising out
5 ||of the transactions or occurrences, including releases, alleged
6 {|in the complaint.

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,

8 ||EPA placed the Bunker Hill facility on the National Priorities

9 |List, set forth at 40 C.F.R. Part 300, Appendix B, by publication
10 |l in the Federal Register on $eptember 8, 1983, 48 Fed. Reg. 40658.
11 | H. The Site has been damaged by‘qver 100 years of
12 mining and 65 years of smelting activity, as well as a variety of
13 Jlother natural and man-made events. - Heavy ﬁetals have been
14 |[lreleased into soils, surface water and groundwater throughout the

_iS Site to varying degrees through a combination of occurrences

16 |l including airborne particuléte-dispersion, alluvial deposition of
17 litailings through various meqhanisms, including the flooding of -
18 |l the exténsive floodplain area within the Site, and other

19 |icontaminant movement from both on-Site and off-Site sources.

20 I. For the purposes of conducting the Remedial

‘21 §| Investigation arnd Feasibility Study ("RI/FS"), the Site has been
22 ||divided into Populated Areas and Non-Populated Areas. A séparate
23 |RI/FS and Record of Decision was performed for each of these

24 ||identified areas.

25

26 A

27 } BUNKER HILL STAUFFER/UNION PACIFIC RAILROAD
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1 J. In April 1991, EPA and the State completed the

2 jiPopulated Areas RI/FS.. Pursuant to Section 117 of CERCLA,

3 {42 U.S.C. § 9617, EPA published notice of the completion of the
4 ||FS and'of the proposed plan for the Residential Soil Operable

S {|Unit remedial action on April 26-30, 1991, in the Shoshone News
6 ||Press, a major local newspaper of general circulation. EPA

7 ||provided an opportunity for written and oral comments from the
8 mpublic on the proposed plan for reme@ial action. A‘public

9 Whearing was held on M;y 23, 1991; to answer questions and take
10 {|comments. A copy of the transcript of the public meeting is

11 [[available to the public as part of the administrative record upon

12 jiwhich the Regional'Adﬁinistrator based the selection of the"

13 |response action. '

14 | K. The decision by EPA on the remedial .action to be

15 || implemented for'the_Residehtial Soil Operable Unit of the:Site.is
16 |lembodied in a final Record of Decision (the "1991 ROD") which was
17 |jexecuted on August 30, 1991, by EPA and the State. The 1991 RQD

18 [lincludes a respénsiveness summary to the publip éomments. Notice
19 “of the final plan waS»publishea in accordance with.Séction 117 (b)
20 ||of CERCLA, 42 U.S.C. § 9617(b) -

21 § L. In June 1992, EPA and some of the PRPs completed the

22 Non-Populated Areas RI/FS. Accordlng to UP and the Stauffer

23 Entities, they part1c1pated in the Non- Populated Areas RI/FS.

é4 Pursuant to Sectlon 117 of CERCLA, 42 U. S C. § 9617, EPA

25 ||published notice of the completlon of the FS and of the proposed
26 || | . -

27 BUNKER HILL STAUFFER/UNION PACIFIC RATLROAD . L=
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plan for remedial action on June 13, 1992, in the Shoshone News

Press and the Spokesman-Review, major local newspapers of generél

circulation. EPA provided an opportunity for written and oral

comments from the public on the proposed plan for remedial
action. A public meeting was held on June 25, 1992, to answer
questions and take comments. A copy of the transcript of the

il
public meeting is available to the public as part of the

“administrative record upon which the Regional'Administrator based

the selection of the response action.

M. The decision by EPA on the remedial action to be
implemented for the Non-Populated areas and the remaining
populated areas of the Site is embodied in a ROD (the %1992
ROD"), executed on September 22, 1992, by EPA and the State of
Idaho. The 1992 ROD includes a responsiveness summary-tq‘the
public comments. Notice of the final plan was published in
accordance with Section 117(b§ of éERCLA, 42 U.S.C. § 9617(Db).

N.  Throughout the years, a number of removal actions
have been conducted at this Site.

0. The pPanhandle Health District (PHD) has agreed to
seek to adopt and iﬁplement an environmental health ccde which
will provide the basic regulatory frémework for implementatién of
an Institutional Control Program (ICP). PHD agrees. to work with
Ehe local governments within the Site to incbrporate enabling
language into their planning and zoning ordinances that will
complement‘the environmental health code and aid in the -

Y
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implementation of the ICP. If a local go&ernment.is unable or
does not adopt the necessary enabling provisions, PHD will seek
to implement the ICP through its own authorities. The existence
of the ICP, as well as the existence of the provisions for the
ICP’s enforcement, through either the PHD‘s environmental health
code or the planning and zoning ordinances of local go&ernments
twithin the Site, are an acceptable and'integral component of
il remedial actiéns for the 1991 ROD and 1992 ROD. |

P. This Consent Decree addresées cértain enumerated

liabilities of the Settling Defendants at the Site. Pursuant to

this Consent Decree, the Settling Defehdants are performing

speéified Work. Settling Defendants are-making'specified
payménts to the Plaintiffs for the ICP. The Stauffer Entities
ére making a specified payment for the Phosphoric Acid/Fertilizer
Plant subarea. The Stauffer Entities are paying a premium to
address any past costs at the Site and any liability which the
Stauffer Entitiés may have for the non-NIPC areas of the Siﬁe.
Union Pacificlis paying a premium to addresé'ény past costs at
the Site and any liability thét Union-Pacific may have for non-
Union Pacific areas at the Site. Pursuant to this Consent
Decree, the Settling Defendants are receiving the covenants not
to sue provided in Section XXiI of,this Consent Decree and the
contribution protection provided in Section XXIV of this Consent

Decree.

Y
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1 Q. Based on the information presently available to EPA,

2 EPA believes that the Work will be properly and promptly

3 *conducted by the Settling Defendants if conducted in accordance
4 lwith the requirements of this Consent Decree and its attachments.
5 R. Solely for the purposes of Section 113(j) of CERCLA,

6 |l42 U.S.C. § 9613(j), the Remedial Action and the Work to be

7 l|performed by the Settiing Defendants shall constitute a response

8 Jlaction taken or ordered by the President. |

9 S. Except as otherwise provided in this Consent Decree,
10 jjin signing this Décree the Settling Defendants deny.any and all

11 Jllegal and equitable liability and reserve all defenses under any
12 || federal, state, local or tfibal statut;ef regulation, or common

13 law for any claim, endangermént, nuisance, response, removal,

14 remédiél or other costs or damages incurred or to be incurred by
15 ||the United States, the State, or other entities or persons or any
16 {{natural resource damages as a result ﬁf the release or threat of |
17 |l release of hazardous substances to, ét, from‘or near the Site. -
18 {|Pursuant to 42 U.S.C. § 9622(d) (1) (B}, entry ofythis Consent |
19 |{|Decree is not an' acknowledgment by Settling Defendants that any
20 jlrelease or threatened release of a hazardous substance
21 Jlconstituting an imminent and suﬁstantial enaangerment to human
22 health‘o:.the environment has oqcﬁrred or exists at the Site.
23 ||settling Defendants do not admit and retain the right to
124 controverﬁ any of the factual or legal statements or
25 determinations made herein in any judicial or administrative
26 ’ .

—27 || BUNKER HILL STAUFFER/UNION PACIFIC RAILROAD
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proceeding except:in an action to enforce this Consent Decree or
as provided in Péragraph 100. Séttling Defendants do- agree,
however; to the Court’s jurisdiction over this matter. This
Consent Decree shall not be admissible in any judicial or
administrative proceeding against any Settling Defendant{ over
vits objection, as proof of liability or an admission of any fact
dealt with herein, but it shall be admiésible in an action to
ﬂenforce this Consent Decree. This Consent Decree shéll not be
admissible in any judicial or édministrétive proceeding brought

i
by or on behalf of any Natural Resource Trustee for natural

il

resource damages, or in any judicial or administrative proceeding
brought against any Natural Resburée'Trustee, over the objection
‘'of any Natural Resoufce Trustee, as proof of or a defense to
liability or as an admiésion of any fact dealt with herein.

| T. The'Parties recognize, and the Court by entering
this Consent Decree finds, that this Consent Decree haé been
negotiated by the Parties in good faith and implementation of
this Consent Decree will expedite the cleanup of the Site and
fwill aveid pfolonged and complica:ed litigation between the
|| parties, and that this Consent Decree is fair, reasonable, an§ in
the public interest.

{ NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

Y
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II. JURISDICTION

1. This Court has jurisdiction over the subject matter

lof this action pursuant to 28 U.S.C. §§8 1331 and 1345, and

42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Settling Defendants. Solely for
the purposes of this Consent Decree and the underlying ‘
complaints, Settling Defendants waive éll objections and defenses
that they may have to jurisdiction of the Court or to venue in
this District. Settling Defendants shall not challenge the terms
of this Consent Decree or this Court‘’s jurisdiction to enter and

enforce this Consent Decree.

IIT. PARTTES BOUND

2. Notwithstanding any provision of this Consent
Decree, nothing in this Consent Decree shall be construed'to
create any obligation on or right of aétion against the United
States or the State for the performance of any respdnse actions.

3. - This Consent Decree applies to and is«binﬁing upon
the United States and the State and upon Settling Defendants and
their heirs, successors, and assigns. Any change in ownership or
corporate status of a Settling Defendant including, but not
1imited>to, any transfer of assets or real or personal property
shall in no way alter such Settling Defendants’ responsibilities

under this Consent Decree.

s
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4. 'The Settling Defendants shall provide a copy of this
Consent Decree to each contractor hired by them, respectively, to
perform the Work (as defined below) required by this.Consent
JDecree and to each pérson representing the Settling Defendants
with respect to the Site or the Work and shall ‘condition all
jjcontracts entered into hereunder upon performance of the Work in
conformity with the terms of this Consent Decree. Settling
| Defendants or their respective contractors shall prdvide written

notice of the Conseht Decree to all subcontractors hired to

iperform any portion of the Work required by this Consent Decree.

Settling Defendants shall nonetheless be responsible for ensuring
that their respective contractors and subcontractors perform the
Work ‘contemplated herein in accordance with this Consent Decree.
With regérd to the activities undertaken pursuant to this Consent
Decree, each contréctor and subcontractor shall be deemed to be:
in a cont:aétual relationship with the Settling Defendants within
the meaning of Section 107(bf(3) of CERCLA, 42 U.S.C.

§ 9607(b) (3).

IV. DEFINITIONS
5. Unless otherwise expresslf provided herein, terms
used in this Consent Decree which arerdefinéd in CERCLA or in
regulations promulgated under CERCLAvshail have the meaning
assigned to them in CERCLA or in such reguiations. Whenever

terms listed below are dsed in this Consent Decree or_in the.

Y
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attachments attached hereto and incorporated hereunder, the
following definitions shall apply:

A. "Administrative Record"* means a}l documents,
including any attachments, enclosureé, or other supporting
materials thereto, compiled, indexed by EPA or the State of Idaho
and maintained by EPA as the Administrative Records in support of
the 1991 ROD or the 1592 ROD;

B. "CERCLA" means the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended,

42 U.S.C. 8§ 9601, et seq; |

C. "Consent Decree® shall mean this Decree and all
attachments hereto which are listed in Section. XXX (Attéchménts).
In the event of conflict between this DecreeAaﬁd any Attachment,
this Decree shall contfol;

D. “Contractor" or "subcontractor" means the company or
companies retained by’or or behalf of the Settling Defendants to
undertake and éccomplish the Work and associatedfactivities
required by. this Consent Decree;

E. “Day* means a calendar day unless expressly stated
to be a working day. "Working day" shall mean a day other than a
Sétu;day; Sunda?, or State 6r ?ederal holiday. In computing any
periqd of time under this Consent Decree, where thé last day
would f;ll on a Saturday, Sunday, Or State or Federal holiday,
the period shall run until the.qldsg of business of the nexﬁ
Qorking day; .

BUNKER HILL STAUFFER/UNION PACIFIC RAILROAD o ) .
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1 F. “EPA" means the United States Environmental

2 || Protection Agency and any suceessor departments or agencies;
T3 ‘ G. "Future Response Costs" shall mean all(costs,

4 {lincluding, but not limited to, direct and indirect costs, that
5 || the United States and the State incur on or after the‘lo&ging of
"6 |lthis Consent Decree in reviewing or developing plans, reports,
7 and other items pursuant to this Conseht Decree, ve;ifying the

8 {{Work, or otherwise implementing, overseeing, -or enforcing this

9 || Consent Decree, including, but not limited to, payroll costs,
10 llcontractor costs, travel costs, laboratory costs, the costs

11 Pincurred pursuant to Section VII (Additional Response Actions),

12 |l Section VIIi {(Periodic Review), Section X (Access) (including,
13 |lbut not limited to, attorneys fees and the amount of just

14 compehsation), Section XVI (Emergency Response Costs), and

15 || Paragraph 92 of Section XXII (Covenants Not To Sue by

16 |[Plaintiffs). Future Response Costs shall alsq include all costs, -
17 iincluding direct and—indirect costs, paid by the United States
18 “and the State in connection w1th the Consent Decree between the
19 |ldate of lodging of this Consent Decree and the effective date of

20 the Consent Decree;

21 | H. "ICP" means the Institutional Control Program which

22 {iprovides a regulatory framework to ensure that activities

23 llinvolving excavations, buildiﬁg, development, construction apﬁ
24 renovetion and grading within the Bunker Hill Superfund Site
25 ||provide for the installation and maintenance of Barriers and
26 || . | . |

27 ||BUNKER HILL STAUFFER/UNION PACIFIC RAILROAD

CONSENT DECREE - Page 13 December 15, 1994
28




10
11
12
13
14

15
16
17
18
19
20
21
22
23
24
25
26

27

implementation of other contaminant management standards to
préclude the migration of, and particularly, human exposure to
contaminants within the Site as necessary to protect the public
health and environment;

I.' "National Contiggency Plan® or *NCP" means the
National Oil and Hazardous Substances Pollution Contingency Plan
promulgated pursuaﬁt to Section 105 of‘CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, including,.but not iimited to,
any amendments thereto; |

J. "NIPC Area" means the North Idaho Phosphate Compény.
Area delineated in the map attached as Attachment C which
includes the Phosphoric Acid/Fertilizer Plant subarea and thé A-4
Gypsum subarea encompassing portions of Magnet Gulch. Within
this Area the “Phoéphoric Acid/Fertilizer Plant" subarea or "PAFP
subaréa“ éhall‘mean the subarea designated as such and delineated

in the map attached as Attachment C. Also within this Area, the

‘*A-4 Gypsum subarea" shall mean the subarea designated as such

and delineated in the map attached as Attachment C;

K.' "Opérétion and Maintenance" of "0 & M" means all
activities requiréd by the Statement of Work ("SOW") to maintain
the effectiveness of the Remedial Action;

L. “Paragraph"” meané a portion)éf this Consent Decree
identified by an Arabic numeral or an upper Qase letter;

M. "Parties" means the United States, the State of

Idaho, and the Settling Defendants;

Ay
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N. *"Past Response Coéts“ shall mean all costs,
including, but not limited to, direct and indirect costs and
interest, that the Unitgd StéCes and the State incurred and paid
with regard to the Site prior to lodging of the Consent Decree;

0. "Performance Standards" means those.cleanup
standards, standards of control, and other substantive
requirementé, criteria, or limitationS'set forth in the RODs; asl
clarified by the respective SOWs, excepﬁ that "To Be:Considered"
criteria referepced in the RODs shall only be deemed Performance
Standards if so specified in a SOW;

P. “Phosphoric Acid/Fertilizer Plant Remedial Action*
or "“PAFP Remediai Actioﬁ“ means the remedial design and remedial
action that the Govergménts will undertake for the PAFP subarea.

Q. “pPlaintiffs" means the United States and the State

of Idaho;
R. "RCRA"™ means the Solid Waste Dispdsal Act, as

amended, 42 U.S.C. §§ 6901, et seq. (also known as the Resource
Conservation and Recovery Acé);

S. *"Record(s) of Decision®" or "ROD(s)" means both the
1991 ROD and the 1992 ROD, relating to the Sité, and all
attachments the:etq. These RODs ‘are attached hereto as
Attachment A and incbrporated herein by reference;

T. "Remédial Action" means those activities, except for

O & M, to be undertaken separately by the Settling Defendants to

impiement the final plans and specifications submitted separately

Y
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by the Settling Defendants pursuant to the Scope of Work and Work
Plans approved by EPA for their Respective Areas;

u. *Remedial Design Report" (or "RDR") means the
document submitted by the Stauffer Entities ﬁo implement the-
Work in the A-4 Gypsum subarea required under this Coﬁseﬁt
Decree. The draft Stauffer Entities RDR is attached hereto as
Attachment G; |

V. "Remedial Action Work Plans" or{”RAWP* means the
documents submitted separately by the Settling Defendants
pursuant to this Consent Decree and described more fully in the
SOW;

'W. "Respective Areas" means with respect to Union
Pacific, the "Union Pacific Area" and with respect to the
Stauffer Entities, the "NIPC Area™; | |

X. *Rhone-Poulenc, Inc." means the New York corporation
of said name, which is the successor in iﬁterest by merger to
étauffer Chemital Company;

Y. "Section® means a portion of this‘Consent Decree
identified by a Roman numeral; | |

Z. "Settling Defendants" means each company, the
Stauffer Entities (Stauffer Management Company and Rhone-Poulenc,
Inc.) and Union Pacifié, separately, so that each applicable
provision applies separately (not jointly) to Union Pacific or

the Stauffer Entities;

A ]
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1 AA. The "Bunker Hill Superfund Site" or "Site" means an
2 llapproximately twenty-one (21) sguare mile area in Shoshone

3 || County, Idaho, running approximately éeven (7) miles in the

4 east—west¢direction and approximately three (3) miles in the
north-south direction as more accurately delineated on Attachment

5
6 “B, the Bunker Hill Superfund Site Allocation Map, excluding any

7 lhazardous substances in the South Fork of the Coeur d‘Alene River

8 [[which flow into the Site;

9 BB. "State" means the State of Idaho;

10 CC. r"Statement of Work" or "SOW" means the documents

i1 |[setting forth the Work to be performed by each Settling Defendant
12 fqr its Respecﬁive>Area, as set forth in Attachments E and F to
13 || this Conéent Decree, and any modifications made in accordance

14 |with this Consent Decree;

15 . DD. “Stauffer Management Company" means tﬁe Delaware

16 corporation of 'said name, which is the indemnitor of certain

17 ||environmental liabilities of Stauffer Chemical Company, including
18 ||l1iabilities of Stauffer Chemical Company that relate to the Site;
19 EE. “Stauffer Entities" means Stauffer Management .

20 ji Company and Rhone-PQﬁlenc, Inc.; |

21 FF. *“Supervising Cont:actors“ means the Settling

22 ||Defendants or the principal'contractors retained by the Settling
23 ||Defendants to supervise and directlthé implementation of the Work
24 [funder this Consent Decree; |
25

26 || | | | .

27 || BUNKER HILL STAUFFER/UNION PACIFIC RAILROAD .
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GG. “"Union Pacific Railroad Company® or “Union Pacific®
means the Utah Corporation of that name;

HH. *“Union Pacific Area" means the area delineated as
such on the map attached as Attachment'D, including, but not
limited to, the railrocad Right-Of-Way;

II. *"United Stétes“ means. the United States of America;

JJ. “Waste Material" shall mean (1) any "hazardous
substance" under Section 101(145 of CERCLA, 42 U.S.C; § 9601(14);
(2) any pollutant or contaminant under Section 101(33) of CERCLA,
42 U.S.C. § 9601(33); (3) any "solid waste" under Section
1004 (27) of RCRA, 42 U.S.C. § 6903(27); and (4) any "hazardous
waste" under Idaho‘Code.§ 39-4403(8); and

KK. The "Work" éhall mean all activities $e;tling
Defendants are required to perform separately under this Consent
Decree for their Respective Areas, except those required by

Section XXVI (Retention of Records).

V. GENERAIL PROVISIONS

6. Objectives of the Parties

The objectives of the Parties in entering into this.
Consent Decreelare to protect public health or welfare or the
environment at the Site by the design and implementation of
response actions at the Site by the Settling Defendants aﬁd to

reimburse response costs of the Plaintiffs. By entering into

L
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this Consent Decree, the Parties also intend to resolve claims
and liabilities as set forth in this Consent Decree. -

7. Approval of SOWs B _

The United States and the State have reviewed and
approved the SOWs attached hereto, and have found them consistent
with the RODs, the NCP, and the requirements of relevant EPA
remedial design guidance documents. The United States and State
have reviewed the draft RDR, speéified in the SOW, Qﬁich
establishes the conceptual design for the development of the
final draft RDR. Union Pacific has submitted a draft RAWP which

nis attached hereto and which will be reviewed and finalized in

accordance with the Consent‘Decree.

8. Commitments by the Stauffer Entities
{ a. The Stauffer Entities shall finance énd perform the
*Wbrk as it relates to the NIPC Area in accordance with this
“Consent Decree and all plans, standards, specifications, and
schedules set forth in or developed'aﬁd abproved by EPA pursuant
f

to this Consent Decree. The Stauffer Entities shall also

“reimburse the United States and the State for Future Response

e

JCosts as provided in and limited by this Consent Decree.
b. The Stauffer Entities shall finance and perform"fie
activities required by the RODs as set forth‘in the relevant SOW

|| (Attachment E) and the RDR (Attachment G) for the A-4 Gypsum

subarea. This includes Remedial Design and Remedial Action for

Y
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the A-4 Gypsum subarea and long-term Opefation and Maintenancé
for the A-4 Gypsum subarea.

€. Within sixty (60} days of entry of this Consent
Decree, the Stauffer Entities shall pay one hundred fifty
thousand dollars ($ 150,000) to finance their portion of an
Institutional Controls Program for the Site. This payment shall
be paid to the State of Idaho which will place this money in a
trust fund for use in implementing aspects of the Iﬁstituticnal
Controls Program. This payment shall constitute full
satisfaction of the Stauffer Entities’ obligations for the ICP.

d. Withiﬁ thirty (30) days of entry of this Comnsent
Decree, the Stauffer Entities shall pay a premium of five hundred
thousand dollaré ($ 500,000) to EPA, and five hundred thousand
dollars ($ 500,000) to the State of Idaho. The Plaintiffs shall
utilize the premium for remedial action and operation and
maintenance activities withiﬁ the Site. Thé prdvision of such
remedial action shall not require the assurancés 6f Section
104 (c) (3) of CERCLA, 42 U.S.C. § 9604(c) (3).

‘e. Within thirty (30) days of entry of this Consent
Decree, the Stauffer Entities shall pay EPA eight hundred and
fifty thousand dollars (§ 850,000) to finance the Remediél Deéign
and Remedial Action, and any Operation and Main;énance for the
Phosphoric Acid/Fertilizer Plant. The Governments will perform
the PAfP Remedial Action in a manner fully consistent with RODs.

Within a reasonable time after the completion of the PAFP

x
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: Remedial Action, EPA will provide notice to the Stauffer Entitieg

that the remediation 1s completed.

f.  The obligations'of the Stauffer Entities to finance
and perfofm their obligations and to pay amounts owed the United
States and the State under this Consent Decree are solely the
obligations of the Stauffer Entities and are not joint or several
obligations of Union Pacific.

9. Commitments by Union Pacific

a. Union Pacific shall finance and perform the Work as

Lit relates to the Union Pacific Area in accordance with this

Consent Decree and all plans, standards, specifications, and
schedules set forth in or developed and‘approved by EPA pursuant
to this Consent Decree. Union Pacific shall aléd feimburse the
uUnited States and the State for Future Response Costs as provided
in this Consent Decree. |

1‘ . b. Union Pacific shall finance and perform the

—

lactivities required by the RODs as set forth in the Union Pacific
“Statément'of Work and the Union Pacific RAWP for the Union

|| Pacific Area. Union Pacific’s obligations include the Remedial

Design and the Remedial Action for the Union Pacific Right-Of-Way

!

and the long term Operation and Maintenance of the Right-Of-Way.

'*Union Pacific will have access to a repository at the Site for

disposal of Waste Materials, including treated Waste Materials,
from the Union Pacific Area prior to certification of completion
of the Remedial Action at no cost to Union Pacific, except that

‘.
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Union Pacific will be responsible for costs associated with
treatment of Waste Materials exceeding principal threat levels.
After certifica;ion of completion of the Remedial Action, Union
Pacific shall provide for disposal of Waste Materials from the
Union Pacific Area at its own cost.

©. Within sixty (60) days of entry of thié Consent
Decree, Union Pacific shall pay one hundred fifty thousand
dollars  ($ 150,000) to finance its portion of én Institutional
Controls Program for the Site. This payment shall be .paid to the
State of Idaho which will place this money in a trust fund for
use in implementing aspects of the Institutional Controls
Program. This payment shall constitute full satisfaction of
Union Pacific’s obligations for the ICP.

4.  Within thirty (30) days of enﬁry of this Consent
Decree, Union Pacific shall pay a premium‘bf four hundred
thnty—five thousand dollars (§ 425,000) to EéA and four hundred
twenty-five thousand dollars ($ 425,000) to the State of Idaho..
The Plaintiffs éhallvutilize the premium for remedial action and
operation and maintenance activities within the Site. The
provision of such remedial action shall not require the
assurances of Sectién 104 (c) (3} of CERCLA, 42 U.S.C.

§ 9604 (c)(3).
e. The obligations of Union Pacific to finance and
perform its obligations and to pay amounts owed the United States

and the State under this Consent Decree are SOIely the

LY
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obligations of .Union Pacific and are not joint or several
obligations of the Stauffer Entities.

10. Termination of Administrative Orders

Upon entry of this Consent Decree, any énd-all,
Administrative Orders relating to the Site existing prior to the
date of lodging, including the following Administrative Orderé,
Il shall be deemed satisfied and withdrawn as to the Settling
Defendants: Administrative Orde;(and Settlement Agréémeﬁt for
1980 Residential Removal Action at the Bunker Hill Superfund .
|site, EPA Docket No. 1090-05-35-106; Bunker Hill Superfund Site

lAdministrative Order on Consent: Hillsides Revegetation/

Stabilization and Removal Action, EPA Docket No. 1090-10-01-106;
Administrative Order'on Consent for 1991 Removal Action at the
Bunker Hill Superfund Site, EPA Docket No. 1091—06-17-106(A){
Administrative Order on Consent for 1992 Removal Action at the
Bunker Hill Superfund Site, EPA Docket No. 1092-04-14-106; and
Uﬁilateral Administrative Order for Portion of the Bunker Hill
ResidentiallSoils Remedial Design and Remedial Action

No. 1093-08-14-106 (Augﬁst 24, 19383).

11. Compliance With Applicable Law

All‘activities.undertaken by Settling Defendants puiéuant‘
to this Consent Decree shall be performed in accordance with the
fequiremepts of all applicable Federal and State laws and
regulaéions. SettiingADefendants must also comply with éll
applicable or relevant and appropriate requirements of all

N
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Féderal and State énvironmental laws as set forth in the RODs as
clarified by the respective SOWs, except that "To Be Considered®
criteria referenced in the RODs shall only be considered
applicable or relevant and appropriate requirements if so
specified in an SOW. The activitieé‘conducted pursuant to this
Consent Decree, if approved by EPA, shall be considered to hbe
consistent with the NCP.

12. Permits

a. As provided in Section 121 (e) of CERCLA,

42 U.S.C. § 9621(e), and § 300.5 of the NCP, no permit shall be |
required for any portion of the Work conducted entirély on-Site.
Where any portion of the Work requires a federal or state permit
or approval, Settling Defendants shall submit timely and complete
applications and take all other actions necessary to obtain all
such permits or approvals.

b. The Settling Defendants may seek relief under the
provisions of Section XIX (Force Majeure) of this Consent Decree
for any delay in the performance qf the Work resulting from a
failure to obtain, or a delay in obtaining, any permit required
for the Work.

c. This Consent Decree is not, and shall not be
construed to be, a permit issued pursuant to any federal or state
statute or regulation, nor shall any releasés at or from the Site
subsequent to entry of this Coﬁsent Decree coﬁstitute federally

permitted releases unless such releases are made in compliance

A
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with a federal or state permit specifically authorizing such
releases.

13. Notice of Obligations to Successors-in-Title

a. Within thirty (30) days after entry of this Consent
Decree, any Settling Defendant who owns pioperty within the Site
shall reéord a certified copy of this Consent Decree with the
|l Recorder‘s Office in Shoshone County, State of Idaho.
Alternatively, within thirty (30) days after eﬁtry of this
Consent Decrée, any Settling Defendant who owns property within

Il the Site shall submit for EPA approval under Section;XiI

(Submissions Requiring Agency Approval), a listing of the county
assessor’s parcel number fbr the property owned by such Settling
Defendant within the Site and a summary of the terms of this
Consent Decree. This summary shall include a dgscription,of
where the full Consent Decree can be found. Upon approval of its
summary, the SettlingvDefendant shall have fifteen (15) days to
sﬁbmit for recording by the appropriate recorder’s office in
Shoshbhe County, State of.Idaho, the summary of the terms of this
Consent Decree as apptoved by EPA.

b. Thereafter, each deed, title, or other instrument
conveying an interest in the préperty of such Settling Defendants
includeéd in the Site shall contain a notice statiﬁg that the
property is subject to this Consent Decree and any lien rgtained

by the United States, and shall reference the recorded location

Y
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of the Consent Decree and any festrigtions applicable to the
property under this Consent Decree.

C. The obligations of each Settling Defendant with
respect to the provision of access under Section X (Access) and
the implementation of any applicable institutional controls shéll
be binding upon such Settling Defendants and any apd all persons
who subseQuently acquire any such interest or portion thereof
(hereinafter "Successors-in-Title"). Within thircy (30) days
after the entry of this Cohsent Decree, each Settling Defendant
who owns'properﬁy within the Site shall record'at the appropriate
Recorder’s Office a notice of obligation to provide access under
Sectioﬁ_x’(Accéss) and related covenants. E;ch subsequent
instrument conveying an interest to any such property included in
the Site shall reference the recorded location of such notice and
covenants applicable to the property. o

d. .Any.Settling Defendant and any Sucéessof-in-Title
shall, at least thirty (30) days prior to the conveyance of any
such interest, give written notice of this Consent Decree to the
grantee‘and‘written notice to EPA and the State of the proposed
conveyance, including the name and address of the grantee, and
the date on which notice of the Consent Decree was given to the
grantee. In the event of any such conveyance, the Settling
Defendants’ obligations under this Conseﬁt Decree, including
theii obligations to provide or secﬁre access pursuaﬁt ;o'Section
X (Access), shall continue to be met by the Settling Defendants.

Y
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In addition, if the United‘Stages and the State approve, the
lgrantee may perform some or all of the Work under this Consent
|| Pecree; provided, however, the grantee may, upon notice by the
Settling Defendants to the United States and State, perform the
Operation and Maintenance without prior approval by the United-
*States and the State. In no event shall the conveyance of an
uinte:est in property that includes, or is a portion of, the Site
release or otherwise affect.the liability of the Seﬁtling

“Defendants to comply with the Consent Decree.

o

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS

14. Selection of Supervising Contractor.

a. All aspects of the Work to be performed by Settling
Defendants pursuant to Seétions VI (Peiformance»of the Wérk by
Settling Defendants), VII (Additional Reéponée Actions), VIII
(EPA Periodic Review)}, and IX.(Quality Assurance, Sampling and
Data Analysis) of -this Consent Decree shall be under the
direction and supervision of the Supervising Cbhtractor, the
selection of which shall be subﬁect'to disapproval by EPA after a
feaéonable oppértunity for review and coﬁment by;the State.
Within thirty (30) days after the lodging of this Coﬁsent Decree,
Settling Defendants‘shail notify EPA and the State, in‘writing,
of the name, title, and qualifications of anf contractor proposed
to be a Supervising Contractor. EPA will issue a notice of
disapprovai or'an aﬁthorizaﬁion to proceed. If at any time

A
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thereafter Settling Defendants'propose to change a Supervising
Contractor, Settling Defendants shall give such notice to EPA and
the State and must obtain an authcrization.to‘proceed from EPA,
after a reasonable oppbrtunity for review and comment by the
State, before the new Supervising Contractor performs, directs,
or supervises any Work under this Consent Decree.

b. If EPA disapproves a proposed Supervising
Contractor, EPA will notify Settling Defendants, in writing.
Settling Defendants shall submit to EPA and the Sﬁate a list of
contfacﬁofs, including the qualifications of each contractor,.
that would be acceptable to them within thirty (30) dayé of
receipt of EPA’s disapprovél of‘the contractor previously
proposed. EPA will provide written notice>of the names of any
contractorks) that it disapproves and an authorization to proceed
with reépect to any of the other contractors. Settling
Defendants may select any contractor from that list that is not
disapproved and shall notify EPA and the State of the name of the
contractor selected within twenty-one (21) aays of EPA’'s
authorization to proceed.

c. If EPA fails to provide written notice of iﬁs
authorization to proceed or disapproval as provided in this
paragraph and this failure prevents the Settling Defendaﬁts ffom
méeting one or more deadlines in a plan approved by the EPA

pursuant to this Consent Decree, Settling Defendants may seek

*
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relief under the provisions of Section XIX (Force Majeure)
herect.

15. Remedial Design and Remedizl Action

a. All Work under this Consent Decree is subject to
approval by EPA. Settling Defendants shall, in accordance with
their respective SOWs, prepare and submit required deliverables
for approval by EPA purSuant to Section XII (Submissions
Requiring Agency Approval). Settling Defendants shail implement
the Work upon approval by EPA, in consultation with the State, of
the deliverables réquired by‘the SOWs, including the Health and
“Safety Plans, the Quality Assurance Project Plans, the Sampling
quan, or othe; plans, designs or reports.

b. - Settling Defendants shall submit deliverables and
lperform.the Work, required under theirArespec;ive SOWs, RDR and .
hRAWPs,'infaccordance with the schedﬁles set forth and referred to
therein. Once'delivefables are approved pursuant to Section XII
(Submissions Requiring Agency Approval), they shall be deemed

uincorporated into and be enforceable under this Consent Decree by

|

ﬂphysical activities required to implement the Work with EPA’s

this reference.

16. Settling Defendants shall only commence on-Site

approval.

i
17. The Work performed by the Settling Defendants

lpursuant to this Consent Decree shall include the obligation to
Lachieve the Performance Standards.

A}
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18. Settling Defendants acknowledge and agree that
nothing in this Consent Decree, the SOWs or any deliverable
required by this Consent Decree constitutes a warranty or
representation of any kind by Plaintiffs that compliance with the
work reguirements set forth in the SOWs will achieve the
Performénée Standards. Settling Defendants’ compliance with the
work requirements shall not foreclose Plaintiffs from seeking
compliance with all terms and conditions of this Coﬁsent Decree,
including, but not limited to, the applicable Performance
Standards.

19. Settling Defendants shall, prior to any.dff-Site
shipment of Waste Material to an out-of-state waste manageﬁent'
facility or any intra-state off-site shipment of hazardous waste,
provide writtén notification to the appropriate state
énvironmental~official in the recéiving facility’s state and to
the EPA Project Coordinatqr of such shipment. ﬁowever, this
notification requirement shéil not apply to aﬁy off-Site
shipments when the total volume of all such shipments will not
exceed tenr(lc} cubic yards.

a. The Settling Defendants shall include in the written
notification the following information, where available: (1) the
name and location of the facility to which the Waste Material is
#o be shipped; (2} the type and quantity of the Waste Material to
be shipped; (3) thé expécted schedule for the shipment of the
Waste Material; and (4) the method of transportation. The

A
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Settling Defendants shéll notify”the’state in which the planned
receiving facility is located of major changes in the shipment

plan, such as a decision to ship the Waste Material to another

——

*facility within the same state, or to a facility in another
| state.

b. If it is determined that waste will be shipped to a

[| waste management facility, the identity of the receiving facility

Rand state will be determined by the Settling Defendants following
the award of the contract for Remedial Action construction. The
H

'Settling Defendants shall provide the information required by

NParagraph 13(a) as soon as practicable after the award of the

|

contract and before the Waste Material is actually éhipped.

VII. ADDITIONAL RESPONSE ACTIONS

20. In the event that prior to Certification of

Completion of the Remedial Action pursuant to Paragraph 52.b, EPA

determineé or a Settling Defendant proposes that addiﬁional
response actions are necessary in either of'thevRespectiQevAfeas
to meet the Performance Standards or to carry out the remedy
selected in the ROD as clarified by the SOWs, RDR, and RAWPs,
notification of such additional response actions shall be
providéd to the appropriate Project Coordinator” for the other
parties. | |

21. Within thirty (30) days of receipt of notice from
EPA pursuant to Paragraph 20 that additional response actions are

A
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1 i necessary (or such longer timé as may be specified by EPA), the
2 ISettling Defendant for the Area shall submit for approval by EPRPA,”
3 lafter reasonable opportunity for review and comment by the State,
4 la work plan for the‘additional response actions. Upon approval
5 {of the plan puréuant to Section XII (Submissions Requiring Agency
€ {|Approval), the Settling Defendant shall implement the plan for
7 ladditional response actions in accordance with the schedule
8 |lcontained therein. V
9 22. 'Any additional response actions that the Settling
10 || Defendants propose are necessary to meet the Performance
11 jStandards or to carry out the remedy selected in tﬁe RQOD, as
12 ficlarified by the SOWs, RDR, and RAWPs, shall be subject to
13 approvai by EPA, after reasonable opportunity fdr review and
14 ||comment by the State, and, if authorized by EPA, shall be
15 jicompleted by the Settling Defendants in accordance‘with plans,
16 ||specifications, and schedules apéfoved or established by EPA
17 lpursuant to Section‘XII‘(Submissioné Requifing‘Agency Approval).
18 23. Settling Defendants may invoke the procedures set
19 Jiforth in Section XX (Dispute Resolution) to dispute EPA’'s
20 |{determination that‘édditional response actions are necessary to
21 |lmeet the Performance Standards or to carry out the remedy
22 |lselected in the ROD, as clarified by the SOWs, RDR and RAWPs.
23 ||Such a dispute shall be resolved pursuant to Paragraphs 67-70 of
24 this-Cdnsent Decree. - ‘
25 |
26 ' .
27 | BUNKER HILL STAUFFER/UNION PACIFI.C RAiLROAD
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VIII. EPA PERIODIC REVIEW

24. Settling Defendants shall conduct any studies and
investigations as requeséed by EPA in order to permit EPA to
conduct reviews of the Remedial Action at least every five (5)
years as required by Section 121(c) of CERCLA, 42 U.S.C.

§ 9621 (c), and any applicable regulations to assure that human
health and the environment are being protected by the Remedial
Action. |

25. If requifed by Sections 113 (k) (2) or 117 of CERCLA,
42 U.S.C. §§ 9613 (k) (2) or 9617, Settling Defendants and the
public will be provided with an opportunity to -comment on any
further response actions proposed by EPA as 5 result of the
review conducted pursuant to Section 121(c) of CERCLA, 42 U.S.C.
§ 9621(c), and to submit written comments for the record during
the public comment period. After the period for submission of
written comments is closed, the Regional Administrator, EPA
Region 10, or his/her delegate will determine in writing whether
furthér response actions are appropriate. -

26. If the Regional Administrator, EPA Region 10, or
his/her delegate determines that information received, in whole
of in part, during the review cohdUcted pursuant to Section o
121 (c) of CERCLA, 42 U.S.C-.§ 9621(c), indicates that the
Remedial Action is not protective of human health and the
environment, the Settling Defendants shall undertake any further

response actions for their Respective Areas EPA has determined

Y
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are appropriate, unless tneir liability for such further response
acticns is barred bf the Covenants Not to Sue set forth in‘
Section XXII (Covenants Not To Sue By Plaintiff). The Settling
Defendants shall submit a plan for such work to EPA for approval
in accordance with thé procedures set forth in Section VI
(Performance of the Work by Settling Defendants) and shail
implement the plan approved by EPA. The Settling Defendants‘may
invoke the procedures set forth in Section XX (Disyﬁte
Resolution) to dispute,(l} EPA’s determination that the Remedial
Action is not protective of human health and the environment,

(2) EPA's selection of the furtﬁer response actions ordered as
arbitrary and capricious 6r otherwise not in accordance with law,
or (3) EPA’s determination that the Settling:Défendants‘
liabilityifof the further response actions requesteé is reserved
in‘Paragraphs 86, 87, or. %1 or otherwiée’noé barred by the
Covenants Not to Sue set forth in Section XXII (Co?enants Not To
Sue By Plaintiff).

H

IX. OQUALITY ASSURANCE, SA@PLING‘ and DATA ANALYSIS

27. Settling Defendants shall use quality assurance,
quality control, and chain-éf-custody procedures for all samples
in accordance with EPA‘s "Interim Guidelines and Speéificgtions\
For}Preparing Quality Assurance Project Plans, " December'1980,
(QRMS-005/80) ; "Data Quaiity Objective Guidance;“
(EPA/540/G87/003 and 004); “EPA NEIC Policies and Procedures

.
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Manual, " May 1978, revised Novembér 1984, (EPA 330/9-78-001-R);
and subsecquent amendments to such guidelines upon written
notification by EPA to Settling Defendants of such amendment.
Amended guidelines shall apply‘only to .procedures conducted after
such notification. Prior to the commencement of any monitoring
project under this Consent Decree, Settling Defendants shall
submit to,EPA for approval, after a reaéonable oppor;unity for
review and comment by the State, Quality Assurance Pfoject Plans
("QAPP") that are consistent with the SOW, the NCP, and
applicable guidance documents. If relevant to the proceeding,

the Parties agree that validated sampling data generated in

accordance with the QAPP(s) and reviewed and'approved by EPA
shail be admissible as evidence, wiﬁhout objection, in any
proéeediné under this Decree. Settling Defendants shall ensure
hthat EPA and State personnel and their authorized representatives
are-'allowed access at reasonable times to all laboratories
ffutilized by Settling Defendants in implementing this Consent
lDecree; In addition, Settling Defendants shall ensure that such
laboratories shall analyzé all samples submitted by EPA pursuant
Vto the QAPP for quality assurance monitoring. Settling
‘Defendants shall ensure that the laboratories they utilize for
the analysis of samples taken pursuant to this Decree perforﬁ alli
uanalyses acéording to accepted or,approved'EPA methods. Settling

nDefendants shall ensure that all laboratories they use for

Y
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analysis of samples taken pursuant to this Consent Decree
participate in an EPA or EPA-equivalent QA/QC program.

28. Upon request, the Settling Defendants shall allow
split or duplicate samples to be taken by EPA and ;he State or
their authorized representatives. Settling Defendants shall
notify EPA and the State not less than fourteen (14) days in
advance of any sample collection activity unless shorter notice
is agreed to by EPA. In addition, EPA and the State shall have
the right to take any additionalksamples related to performance
of the Work or implementation of the Consent Decree that EPA or
the State deems ﬁecessary. EPA and the Staée shall provide
reasonable notice to the Sgttiing Defendants whenever such
samples will be taken. Upon request, EPA and the State shall
allow the Settlirig Defendants to take split or duplicate samples
of any samples they take as part of the Plaintiffs’ oversight of
the Settling Defendants’ implementation of the Workl

é9. Settling Defendaﬁts shall submit to EPA and the
State four (4) copies of the results of all sampling and/or tests
or other data obtained or generated by or on behalf of Settling
Defendants with respect to the ﬁork or the implementation of this
Cénsent Decree unless EPA agrees otherwise. ~

30. Notwithstanding any provision of this Conseﬁt
Decree, the United States and the State hereby retain all of

their information gathering and inspection authorities and

LY
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rights, including enforcement actions related thereto, under

CERCLA, RCRA, and any other applicable statutes or regulations.

31.

X. ACCESS

Commencing upon the date of lodging of this Consent

Decree, the Settling Defendants agree to provide the United

States, the State, and their representatives, including EPA and

its contractors, access at all reasonable times to the Site and

any other property to which access is required for the

implementation of this Consent Decree, to the extent access to

such propefty is controlled by Settling Defendants, for the

purposes of conducting any activity related to this Consent

Decree including, but not limited to:

a-,

b.

g.

32.

Monitoring the Work;

Verifying any data or information submitted to the
United States;

Conducting investigations relating to contamination

at or near the Site;

Obtaining samples;

Assessing the need for, planning, or implementing

additional response actions at or near the Site;

Inspecting and copying records, operating logs,
contracts, or other documents maintained or
generated by Settling Defendants or their agents in

.accordance with Section XXV (Access To Information);

and

Assessing Settling Defendants’ complianée with this
Consent Decree.

To the extent that the Site or any other property to

which access is required for the implementation of this Consent

“
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Decree is owned or controlled by persons other than Settling
Defendants, Settling Defendants shall useé best efforts to éecure
from such persons access for Settling Defendants, as Qéll as for
the United States and the Staté and their representatives,
including, but not limited to, their éontractors, as neceséary to
effectuate this Consent Decree. For the purposes of this
paragraph "best efforts" includes the payment of reasonable sums
of money in consideration of access. To the extent.property is
owned by a Potentially Responsible Party (PRP)‘ideﬁtified by EPA,
"best efforts* will not require~paymen£. If any access required-
to complete the Work is not thained within forty-five‘déys of
the date of lodging of this‘éonéent‘Decree, or within_forty:five‘
(45) days of the date EPA notifies the Settling Defendants, in
writing, that additional access beyond that previously secured is
necessary, Settling Defendants shall promptly notify the United
States, and shall include in that notification a summ;ry of the
steps Settling Defendants have taken to attempt to obtain acéess_
Tﬁe United States or the Staté méy{ as it deems appropriate,
assist Settling Defendants in bbtaining access. Settling
Defendants shall reimburse the United States or the State, in
accbrdance with the procedures in Section XVII (Reimbursement of
Response Costs); for all costs incurred in obtaining access.

33. Notwithsténding any provision of this Consent
Decree; the Uﬁited States and the State retain.all of their

access authorities and rights, including enforcement authorities

*
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related thereté, under CERCLA, RCRA, and any other applicable

statute or regulations.

XI. REPORTING REQUIREMENTS

34. 1In addition to any other requirement of this Consent
Decree, the Settling Defendénts shall submit foui (4) copies to
EPA and two (2) copies to the State of written monthly progress
| reports that: (a) describe the actions taken toward échieving
compliance with this Consent Decree during the previous month;
(b) include a summary of all results of sampling and tests and
,all other data received or generated by the Settling Defendants
or their contractoré or agents in connection with implementation

'Qf,this Consent Decree in the previous month unless such

l
information has al;eady'been submitted to EPA and the State;
(c) identify all deliverables required by this Consent Decree
completed and submiéted during the previous monéh} (d) describe
all actions, including, but not limited to, data collection and
| implementation of the SOWs,. which ére scheduled for the next
month, and provide other information relating to the progress of
acti&ities, including, but not limited to, as relevaht, critical

!
Wpath diagrams, Gantt charts and Pert charts; (e) include

“information regarding percentage of completion, unresolved delays

encountered or anticipated that may affect the future schedule
for implementation of the Work, and a description of efforts made
to mitigate those delays or anticipated. delays; (f) include any

‘
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modifications to any work‘plans, or §chedules that Settling
Defendants have proposed to EPA and the State or that have been
approved by EPA; and (g) describe all activities undertaken in
support of the Community Relations Plan during the previous month
and those to be undertaken in the next month. Settling
Defgndants shall submit these progress repoits to EPA aﬁd the
State by the tenth (10th) day ofrevery‘month foliowing'the
1odging of this Consent Decree until EPA notifies tﬁe éettling
Defendants pursuant to Paragraph 53(b) of Section XV
(Certification of Completion). If requested by EPA or the State,
Seﬁtling Defendants shall also provide briefings for EPA or the
State to discuss éhe progress of the Work.

35. The Settling Defendants shall notify EPA and the
State of any change in the schedule described in the monthly
progress report for the perférmance of any activity, including,
but not limited to, data collection agd implementation of the
SOWs and any work plans, no later than seven (75 days prior to
the performance of the activity. .

36. Upon the occurrence of any event during perﬁormance
of the Work that Settling Defendants are required to report
pursuant to Section 103 of CERCLA, 42 U.S.C. § 9603, or Section
304 of the Emergency Plénning and‘Community Right-to-know Act‘

(EPCRA), 42 U.S.C.- § 11004, Settling Deféndants shall within

‘twenty-four (24) hours of the onset of such event orally notify

the EPA Project Coordinator or the Alternate EPA Project

kY
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1 ||Coordinator (in the event of the unavailability of the EPA
2 || Project Coordinator), oxr, in the eQent that neither the EPA
3 ||project Coordinator or Alternate EPA Project Coordinator is
4 Vavailable, the Emergency Response Section, Region 10, United

5 jjStates Environmental Protéction Agency. Settling Defendants

6 IIshall also notify the Project Coordinator for the State. These
7 Wreporting requirements are in addition to the reporting required
8 ’by CERCLA Sec#ion 103 or EPCRA Section 304.

S 37. Within twenty (20) days of the onset of such an

10 jlevent, Settling Defendants shall furnish to Plaintiffs a written

11 "report, signed by the Settling Defendants’ Project Coordinator,

12 secting forth the events which occurred and the measures taken,
13 ‘and to be taken, in'response thereto. Within thirty (30) days of
14 {|the conclusion of such an event, the Settling Defendants’ Project
15 }J|Coordinator shall‘submit a report setting forth all actions taken
16 |in response thereto. |
17 | 38. The Settling Defendants shall submit féur (4) copies
18 jjto EPA of all plans; reports,vand data required by the SOWs or
19 |lany other approved work plans in accordance with the schedules
20 sét forth in such plans. The Settling Defendants shall submit
21 jftwo (2) copies of all such pians; reports,‘and data to the State.
22 38. All reports and other documents submitted by

23 {|Settling Defendants to EPA and the Sﬁate, other than the monthly
24 [iprogress reports referred to above, which pufport to document

25 |lSettling Defendants’ compliance with the terms of this Consent
26 ' S -
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Decree shall be signedrand submitted by the Settling Defendants’

Project Coordinator.

XITI. SUBMISSIONS REQUIRING AGENCY APPROVAL

40. After review of any plan, report, or other item
which is required tc be submitted for approval pursuant to this
Consent Decree, EPA, after reésonable opportunity for review and
comment by the State; shall: (a) approve, in whole or in part,
the submission; (b) approve the submission upon specified
conditions; (c) mddify the submission to cure the deficiencies;
(d) disapprove, in whole or in part, the submission, difecting
that the Settling Defendants modify the submission; or (e) any
combination of the above.

41. In'the event of approval, approval upon conditions,
or modification by EPA, pursuant to Subpa?agraph 40(a), (b)), or
(c), Settling Defendants shall ﬁroceed to take any action
required by the plan; report, or_other itém, as apprOVed or
modified by EPA subject only to their right to invoke‘the Dispute
Resolution procedures set forth in Section XX (Dispute‘

l Resolution) with réspect to the modifications or conditions made
ﬂby EPA. 1In the event that EPA modifies the submission to cure

the deficiencies pursuant to Paragraph 40(c) and the submission

has a material defect, EPA retains its right to seek stipulated

penalties, as provided in Séqtion XXI (Stipulated Penalties) .

Y
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) 42. a. Upon receipt of a notice of disapproval
pursuant to Paragraph 40(d), Settling Defendants shall, within
fourteen (14) days or such other time as specified by EPA in such
notice, correct the deficiencies and resubmit the plan, report,
of cother item for approval. Any stipulated penalties applicable
to the submission, as(provided in Section XXI (Stipulated
Penalties), shall continue to accrue dufing the fourteen (14) aay
period or otherwise specified period but shall not bé payable

unless the resubmission is disapproved or modified due to a

material defect as provided in Paragraphs 43 and 44.

b. Notwithstanding the receipt of a notice of
disapproval pursu%nt to Paragraph 40(d), Settling‘Defendants
shall proceed, at the directioﬁ of EPA, to take any action
required by any non-deficient portion of the submission.
Implementation of any non-deficient portion of a submission shall
not relieve Settling Defendants of any liability for.stipulated
penalties under Section XXI (Stipulated Penalties) as to any
Hde'ficient portion.

43. In the event that a fesubmitted plan, report or
“other item, or bortion thereof, is disapproved by EPA, EPA may

again require the Settling Defendants to correct the

deficiencies, or may itself address the deficienCiés, in
accordance with the préceding paragraphs. EPA also retains the
right to amend or deVelop the plan, report or other item.
Settling Defendants shall implement any such plan, report, or

2
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1 |litem as amended or developed by EPA, subject only to their right
2 ||to invoke the procedures set forth in Section XX (Dispute
3 {|Resoclution).

4 44. If upon resubmission, a plan, report, or item is

n

disapproved or modified by EPA due to a material defect, Settling

6 |{|Defendants shall be deemed to have failed to submit such plan,

7 || report, or item timely and adequately unless the Settling
8 ||Defendants invoke ﬁhg dispdte resolution procedures-set forth in
9 Section XX {Dispute Resolution) and EPA‘s action is overturned
10 ||pursuant to that Section. The provisions of Section XX (Dispute
11 |{Resolution) and Section XiI‘(Stipulated Penalties) shall govern
12 |l the implementétion of the Work and accrual and payment of anf
13 |Jlstipulated penalties during Diséute Resolution. If EPA's
14 ||disapproval or modification is upheld, stipulated penalties shall
15 llaccrue for such violation from the date on whiéh the initial
16 ||submission was originally required? as provided in Section.XXI
17 i (Stipulated Penalties), and shall continue to accrue for thirty -
18 §| (30) days after the due date of the resubmission after which date
19 Jlstipulated penalties shall stop accruing unless and until EPA
20 jnotifies Settling Defendants that it has modified or disapproved
21 |jthe resubmiCtél because it contains a material defect, ubon which’
22 jjdate accrual of.stipulated penalties shall resume and shall
23 |lcontinue to accrue through the finél day of the’corréctibn of)the
‘24, noncompliance or éompletion of the activity. |
25
26 ‘ .
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45. All plans, reports, and other items required to be
submitted to EPA under this Consent Decree shall, upon approval
or modification by EPA, be enforceable under this Consent Decree.

“Iﬁ the event EPA approves or modifies a portion of a plan,

|
|

report, or other item required to be submitted to EPA under this

Consent Decree, the approved or modified portlon shall be

enforceable under this Consent Decree.

XIII. PROJECT COORDINATORS

'H 46. Within twenty (20) days of lodging this Consent

Decree, the Settling Defendants, the State, and EPA.will notify
leach other, in writing, of the naﬁe, address, and telephone
number of their designated Project Coordinators and Alternate
uProject Coordinators. If a Project Coordinator or Alternate
Project Coordinator initially designatéd‘iS'changed, the identity
"of the succgssor.will be giyen to the other parties at least

five (5) working days before the changes occur, unless

impracticable, but‘ih‘no event later.thaﬁ the actual day the
chénge is made. The Settling Defendants’. Project Coor&inators
shall be subject to disapproval bvaPAL which disapproval shall
not be unreasonably invoked, and shall have‘the technicél
exﬁertise sufficient to adequately ove;see all aséects cf the
Work. The Settiing Defendants’ Projéct Coordinatoré shall not be
an attorney for any of the Settling Defendants in this matter.
The Settling Defendants’ Project Coordinators may assign other

-
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1 || representatives, including other contractors, to serve as a Site

representative for oversight of perforﬁance of daily operations

2
3 jduring remedial activities.
4 47. Plaintiffs may designate other representatives,

S || including, but not limited to,'EPA and State employees, and
6 || federal and State contractors and consultants, to observe and
7 lmonitor the progress of any activity undertaken pursuant to this
8 ||Consent Decree. EPA‘s Project Coordinator and Alternate Project
9 l|Coordinator shail have the authority lawfully vested in‘a
10 J|Remedial Project Manager ("RPM") and an On-Scéne Coordinator
11 || (r0SC*) by the NCP, 40 C.F.R. Part 300. In addition, the EPA
12 ||Project Coordinator, his/her alternate or, to the extent
13 Jlconsistent with the Memorandum of Agreement between EPA and the
14 |jState, the State'Project{Coordinator or his/her alternate shail
15 {lhave authority, consistent with the NCP, to halt any Work
16 reqﬁired by this Consent Decree énd to take any necessary)
17 || response action when s/he determines that conditions at the Site -
18 ||constitute an emergency situation or may present an immediate
19 j threat t§ public health or.welfafe or the environment due’to

20 || release or threaténed reléase of Waste Material.

21 48. The réspective Project Coordinators will meet with
22 |EPA and the State, at a minimum, én a monthly basis unléss |

23 llotherwise determined by EPA. This meeting may be held by

24 || telephone conference.

25

26 ' ) .
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49. EPA and the State have entered into a Memorandum of
Agreement {("MOA") which defines the respective roles of EPA and
the State and is attached hereto as Attachment I. gursuant to
this MOA, the State will have significant oversight

responsibilities.

XIV. ASSURANCE OF ABILITY TO COMPLETE WORK

50. Within sixty (60) days of entry of this Consent
Decree, Settling Defendants shall establish and maintain
sufficient financial assurance for performance of their
Respective Work in one of the following forms-

(a) A surety bond guaranteeing performance of thelr
’ Respectlve Work; .

(b) One or more irrevocable letters of credit equalling
the total estimated cost of their Respective Work;

n- - (c} A trust‘fund;

(d} A guarantee to perform their Respective Work by one
or more parent corporations or subsidiaries, or by
one or more unrelated corporations that have a .
substantial business relationship with at least one
of the Settling Defendants; or -

satisfies the requirements of 40 C.F.R. Part
264.143(f).

P (e} A demonstration that the Settling Defendant

“ 51. If the Settling Defendants seek to demonstrate the .

ablllty to complete their Respective Work through a guarantee by

a third party pursuant to,Paragraph 50(d) of this Consent Decree,‘
Settling Defendants shall demonstrate that the guarantor

satisfies the requirements of 40 C.F.R. Part 264.143(f). If

.
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Settling Defendants seek to demonstrate their ability to complete
their Respective Work by means of the financial test or the
corporate gﬁarantee pursuant to Paragraph 50(d) or (e),‘they
shall resubmit sworn statements conveying the information
required by 40 C.F.R. Part 264.143(f} annually, on or before the
end of the first quarter éf each calendar year. 1In the event
that EPA, after a reasonable Opporiunity for review and comment
by the State, determines at any time that the financial
assurances provided pursuant to thié>Section are inadequate,
Settling Defendants shall, within thirty (30) days of receipt of
notice of EPA’‘s determination, obtain and present to EPA for
approval one of the other forms of financial.assurance listed in
Paragraph 50 of this Consent Decree. Settling Defendants’
inability to demonétrate financial ability to complete. their:
Respective Work shall not excuse performance of any activities

required under this Consent Decree.

XV. CERTIFICATION OF COMPLETION

52. Completion of a Remedial Action

;l Within ninety (90) days after either Settling
Defendant Concludes;that its réspective Remedial Action has been
fully performed and the Performance Standards have -been attained.
in accordance with the RODs as clarified by the applicable SOWs,
the Settling Defendant shall schedule and conducﬁ a pre-

certification inspection to be attended by Settling Defendant,

A
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EPA, and the State. 1If, after the pre-certification inspection,
the Settling Defendant still believes that the Remedial Action

has been fully performed and the Performance Standards have been

ll shall submit a written report requesting certification to EPA for

attained in accordance with the RODs as clarified by the SOWs, it

approval, with a copy to the State, pursuant to, Section XII

(Submissions Requiring Agency Approﬁal) within thirty (30) days

of the imspection. In the report, a registered professional
engineer shall state that the Remedial Action has been completed
”in full satisfaction of the requirements of the applicable SOW,
nRDR and RAWP, In the report, the Settling Defendant‘s Project
Coordinator shall state that the Remedial Action has beén
completed in full satisfaction of the requirements of this
Consent Decree. The written report shall include as-built
drawings signed and stamped by a professional engineer. The
report shall contain the following statement, signed by a
responsible corporate official of the Settling Defendant or the
Settling Defendant’s Project Coordinator:
"To the best of my knowledge, after thorough 1nvestlgat10n,
I certlfy that the information contained in or .accompanying
this submission is true, accurate and complete. I am'aware
that there are significant penalties for submitting false
information, including the possibility of fine and
imprisonment for knowing violations.*" .

lIf, after completion of the pre{certification inspection and

receipt and review of the written report, EPA, after reasonable

opportunity to review and comment by the State, determines that

the Remedial Action has not been coﬁpleted’in accordance with

Y
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this Consent Decree'or that the Pefformancé Sténdards have not
been achieved, EPA will notify the Settiing,Defendant, in
writing, of the activities that must be undertaken to complete
the Remedial Action and achieve the Performance Standards and
require the Settling Defendant to submit a schedule to EPA for
approval pursuant to Section XII (Submissions Requiring‘Agency
Approval). The Settling Defendant shall perférm all activities
described in the notice in accordance with the specifications and
schedules established pursuant to this paragraph, subject to its
right to ipvoke the dispute resoclution procedures set forth in
Section XX (Dispute Resolu;ion). |

b. If EPA'conclqdes,’based on the initial or any
subsequent report requesting Certification of Completion and
after a reasonable opportunity for review and comment by the
State, that the Remedial Action is fully performed and the
Performance Standards have been achieved in accordance wiﬁh the
RODs as clarified by the SOWs, EPA will so certify in writiné to
the Settling Defendant. This certification shall constitute the
Certificétion of Coﬁpletion of the Remedial Action for purposes
6f this Consent Decree, including,'but not Iimitedbto,
Section XXII (Covenants Not to Sue.by Plaintiffs). Certification
of Completion of the Remedial Action shall not affect the |
Settling Defendant'sAbbligations under this Consent‘Decree that

continue beyond .the Certification of Completion.

*
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1 53. Completiop of the Work

2 : a. Within ninety (90) days after either Settling
3 ||Defendant concludes that all phases of its respective Work
4 || (including O & M) have been fully performed, the Settling
5 Defendant shall schédule‘and,cohduct a pre-certification

6 || inspection to be attended by EPA and the State. 1If, after the

7 {pre-certification inspection, the Settling Defendant still

8 l|believes that the Work has been fully performed; the Settling

9 {iDefendant shall submit a written report by a registered'

10 professional enéineer stating that the Work has been completed in
11 }| £ull satisfaction of the requirements of the applicéble SOWs, RDR
12 ané RAWPS . Iﬂ the report, the Settling Deféndant's Project

13 Céordinator shall state that the Remedial Action has been

14 |lcompleted in full satisfaction of the requirements of this

15 jConsent Decree. The report shall contain the following statement,
16 ||signed by a responsible corporate offic;al of the Settling

17 HDefepdant or the Séttling Defendant’s Project Coordinator:

18 "“To the best of my knowledge, after thorough investigation,

" I certify that the information contained in or accompanying

19 this submission is true, accurate and complete. I am aware
that there are significant penalties for submitting false
20 information, including the possibility of fine and

" imprisonment for knowing violations."“

= If,»after review of the written report, EPA, after reasonable

22 opportunity to review and comment by the State, determines that
?3 any portion of the Work has not been completed in accordance with
24 this Conseﬁt Decree, EPA.will notify Settling ﬁefendant in

zz writing of the activities that must be undertaken to-complete the

27 I BUNKER HILL STAUFFER/UNION PACIFIC RAILROAD , . :
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Work. EPA wili set forth in the notice a schedule for
performance of such activities consistent with the Consent Decree
or require the Settling Defendant to submit a schedule to EPA for
approval pursuant to Section XII (Submissions Requiring Agency
Approval). The Settling Defendant shall perform all activities
described in the notice in accordance with the specifications and
schedules established therein, subject to their right to invoke
the dispute resolution procedures set forth.in Section XX
(Dispute Resolutionf-

b. If EPA concludes, based on the initial or any
subsequent request for Certification of. Completion by the
Settling befendant and after a reasonable opportunity for review
and comment by the State, that the Work has been fuliy performed
in accordance with this Consent Decree, EPA will so notify the

Settling Defendant, in writing.

XVI.. EMERGENCY RESPONSE

54. In the event of any action or occurrence arising in
connection with the performance of the Work which causes or
threatens a release of Waste Material at or from the Site that
constitutes an’emergency situation or may present an immediate
threat to public healt? or welfare or Qhe environﬁent, the
Settling Defendants shall, subject to Paragraph 55, immediately
take all appropriate action to preveht, abate, or minimize such
release or threat of reélease, and shall iﬁmediately notify the

A
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Project Coordinators for EPA'and the‘State, or, if they are
unavailable, their alternates. If none of these persons is
navailable, the Settling Defendants shall notify the EPA Emergency
HResponse Unit, Region 10. Settling Defendants shall take such
actions in consultation with the EPA Project Coprdinator, his/her
galternate and to thé extent consistent with the Memorandum of
Agreement between EPA and the State, the State Project
Coordinator or his/her alternate or other available authorized
representatives and in accordance with all applicable provisions
Hof the Health and Safety Plans, the Contingency Plans, and any
other applicable deliverables developed pursuantlto the SOWs. 1In
the event that Settling Defendaﬁts.fail to take appropriate
response action as required by this Section, and EPA or, as
“appropriate, the State take such action‘instead) Settling
Defendants shall reimburse EPA and the State all costs of the
response action not inconsistent wiph the NCP pursuant to Section
XVII (Reimbursement.of Response Costs) . |

' 55. "Nothing in the preceding paragraph'or in this

qunsent Decree shall be deemed to limit any authority of the

lUnited States, or the State, to take, direct, or order all

appropriate action or to seek an order from the Court to protect

human health and the environment or to prevent, abate, respond
to, or minimize an actual or threatened release of Waste'Material

on, at, or from the Site.

A}
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XVII. PAYMENTS AND REIMBURSEMENT OF RESPONSE COSTS

S6. .a. Within thirty (30) days of the effective date
of this Consent Decree, Settling Defendants shall pay the United
States the following amounts in the manner set forth below in

Paragraph 56.a.4.:
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1. Stauffer Entities shall remit to the United
States the amount of five hundred thousand dollars
($500,000) required by paragraph 8.4d. cf this
Consent Decree.

2. Stauffer Entities shall remit to the United
States the amount of eight hundred fifty thousand
dollars ($850,000.) required by paragraph 8.e. of
this Consent Decree.

3. Union Pacific shall remit to the United States
the amount of four hundred twenty five thousand
dollars ($425,000.) required by paragraph S.d. of
this Consent Decree.

4. These payments to the United States shall be
made in the form of a certified check made payable
to the *“EPA Hazardous Substance Superfund" and
referencing the U.S.A.0. file number : .
the EPA Region and the Site/Spill # 1020 DOJ case
number 90-11-3-1281I with copies sent to the United
States as specified in Section XXVII (Notices and
Submissions). The Settling Defendants shall forward
the certified check to:

U.S. Environmental Protection Agency
EPA Hazardous Substance Superfund

- P.O. Box 360S503M
Pittsburgh, Pennsylvania 15251

Within thirty (30) days of the effective date of this
Consent Decree, Settling Defendants shall pay the State the
following amounts in the manner set forth below in

Paragraph 56.b.5.:

Y
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1. Stauffer Entities shall remit to the State the
amount of one hundred fifty thousand dollars
($150,000) required by paragraph 8.c. of this
Consent Decree.

2. Stauffer Entities shall remit to the State the
amount.of five hundred thousand dollars ($500,000)
required by paragraph 8.d. of this Consent Decree.

3. Union Pacific shall remit to the State the
amount of one hundred fifty thousand dollars

($150,000) required by paragraph 9.c. of this
Consent Decree. '

4. Union Pacific shall remit to the State the
amount of four hundred twenty-five thousand dollars
($425,000) required by paragraph 9.d. of this
Consent Decree.

5. These payments to the State shall be made in the
form of certified checks made payable to the "State
of Idaho" and shall be placed by the State in the
Bunker Hill Cleanup Trust Fund -established by the
Trust Fund Declaration of the State of Idaho dated
May 2, 1994  (Attachment M, Consent Decree, United
States of America v. Asarco, Inc., No. CV 94-0207-N-
HLR (D. Idaho). Such money shall be utilized by the
Trustee for the purposes specified in paragraphs 8.c
and 8.d. and 9.c. and 9.d of this Consent Decree.

57. Union Pacific shall reimburse the United States and
the State for all Future Responée Costs for the Union Pacific
Area not inconsistent with the NCP incurred by the United States
and the State. The Stauffer Entitiés shall reimburse the United
States and the ‘State for all Future Response Costs for the A-4
Gypsum subarea noﬁ inconsistent with the NCP incurred by the
United States and the State.

a. The United Sta;és will send Settling Defendants a
bill requiring payment that includes a Superfund Cost
Organization Recovery Enhancement System Report on a periodic

LN
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basis. Settling Defendants shall make all payments within thirty
(30) dayé of Settling Defendants’ receipt of each bill requiring
payment, except as otherwise provided in Paragrapﬁ 58. The
Settliné,Defendants shall make all payments required by this
paragraph in the form of a certified check or checks made payable
to "EPA Hazardous Suﬁstance Superfund® and referencing the

U.S.A.0. file number : . the EPA Region and

Site/Spill # 1020 DOJ case number 90-11-3-128I. The Settling
Defendants shall forward the certified‘check(s) to:

U.S. Environmental Protection Agency

EPA Hazardous Substance Superfund

P. O. Box 360903M

Pittsburgh, Pennsylvania 15251
and shall send copieé of the check(s) to the United States aéf
specified in Section XXVII (Notices and Submissions) .

b. Projected State response costs shall be paid by
Settling Defendants in advance.. Each year, no later than April
1, the State shall provide Settling Defendants a detailed written
budget for the following budget year. No later than thirty (30)
days prior to the beginning of each}buéget year ({(July 1), the
Settling Defendants shall fund the first two quarters of the -
estimated budget. No later than thirty'(BO} déys aﬁter the end
of each quarter, the State shall provide Settling Defendants with
an'accounting of actualrreéponse costs incurred in such quarter.
Payments by Settling Defendants of the third and fourth quarter

estimated budget shall be made no later than thirty (30) days

prior to such quarter and shall be reconciled against actual

~
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response costs incurred in the preceding quarters. - Settling

—

Defendants shall pay only those costs actually incurréd in
implementing oversight activities. Payments required by this
Hparagraph shall be made by certified cheék made payable to "Idaho
Department of Health and Welfare" and shall reference this .
{l consent Decree.

58. a. A Settling Defendant may contest payment of any
Future Respoﬁse Costs under Paragraph 57(a) if it determines that
the United States has made an accounting error or if it alleges
Pthat a cost item that is:included represents costs that are
inconsistent with the NCP or doésrnpt relate to the Union Pacific
”Area or the A-4 Gypsum subarea. Such objection shall be made, in
writing, within thirty (30) days of receipt of the bill and must
be sent to the United States pursuant to Section XXVII (Notices
and Submissions). Any such objection shall specificaliy‘identify_
the contested Future Response Costs and Ehe basis for objection.
In thé event of an objection, the Settling Defendant shall within
tﬁe thirty (30) day period pay all uncontested Future Response
Costs to the United Statés in the mannef described in Paragraph
f{{57. Simul;aneousiy, the Settling Defendant shall establish an
interest bearing escrow account in a federally-insured bank,duly
Jichartered in the State of Idaho and reﬁit Lo ﬁhat éscrow account

1

funds equivalent to the amount of the contested Future Response

{Costs. The Settling Defendant shall send to the United States,

as provided in Section XXVII (Notices and Submissions), a copy of
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the transmittal letter and check paying the uncontested Futufe
Response Costs, and a copy of the correspondence that establishes
and funds the escrow account, including, but not limited to,
information containing the identity of the bank and bank account
under which the escrow account is established as well és a bank
statement showing the initial balance of the escrow account.
Simultaneously with establishment of the escrow account, the
Seﬁtling Defendant shall initiaterthe Dispute Resolution
procedures in Section XX (Dispute Resolution). If the United
States prevails in the dispute, within five (5) days of the
resolution of the dispute, the Settling Defendant shall pay the
sums due (with acciued interest) to the United States in the
manner described in Paragréph457- If the Settling Defendant
prevails concerning any aspect of the contested costs, the
Settling Defendant shall pay that portion of the céstS‘(plus
associated accrued interest) for which it did not prevail to the
United States in the manner described in Paragraph 57(a);
Settling Defendant shall be disbursed any balance of the escrow
account-v The dispute resolution précedures set forth in this
paragraph in conjunction with the procedures set forth in Section
XX (Dispute Resolution) shall be the ekclusi#e.mechanisms for
resolving disputes regarding the Settling Defendant’s obligatioﬁ
to reimburse the United States for its Future Response Costs.

b. In the event a Settling Defendant contends that

payment of estimated response costs to the State in accordance

H

A Y
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“With Paragraph 57(b) wouid include costs inconsistent with the
NCP, costs resulting from an accounting error or COsStsS not
ﬁrelating to the Union Pacific Area or the A-4 Gypsum subarea, the
Settling Defendant shall make timely payment of undisputed
hestimated response costs and, at the same time, specifically

identify the disputed costs. The Settling Defendant and the

State agree to attempt informal resolution of the dispute during

the fourteen (14) day periéd following notification by the
Settling Defendant of its objection. At the end of the fourteen
3(14) day informal dispute iesolution period, Settling Defendant
shall either pay the disputed costs or notify the State that
nSettiing Defendant will seek judiciai review of the disputed
costs on the basis that such costs areﬁeither inconsistent with
“the NCP or the result of an accounting error.

59. In the event Ehat the payments required by

“Paragraph 56 are not made within thirty (30) days of the

effective date of this Consent Decree or the payments required by

“Paragraph 57{a) are not made within thirty (30} days of the

Settling Defendants’ receiptiof the bill, Settling Defendants
shall’pay inﬁerest on the unpaid balance at the rate established
pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607. The
interest on Future Response.Costs shéll begin to accrue ;
forty-five (45) days after the Settling Defendants’ receipt of
thé bill. Interest shall accrue at the rate speéified through

the date of the Settling Defendant'’s payﬁent. Payments of

~
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interest made under this paragraph shall be in addition to such
other remedies or sanctions available.to Plaintiffs by virtue of
Settling Defendants’ failure to make timely payments under this

Section. o , o o »

XVIII. INDEMNIFICATION AND INSURANCE

60. The United States and the Staté do not assume any
liability by entering in;o this Consent Decree or by virtue of
any designation of Settling Defendants as EPA’s authorized
representatives under Section 104(e) of CERCLA,
42 U.S.C. § 9604(e). Each of the Settling Defendants shall
indemnify, save and hold harmless the United States, the State,
and their officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all claims
or causes of action arising from, or on account of, the acts or
omissions of that Settling Defendant, and its respective
officers, directors, empléyees, agents, contractors;
subcontractors, and any.peisons acting on its behalf or under its
control, in carrying out activities pursuant to this Consent
Decree,‘including, but not limited to, any claims arising from
any designation of that Settling Defendant as EPA‘s authofizéd'
representatives under Section 104 (e) of CERCLA, 42 U.S.C.

§ 9604(e}). Further, each Settling Defendant agrees to pay the

United States and the State all costs it incurs, including, but

not limited to, attorneys fees and other expenses of litigation

and settlement arising from, or on account of, claims made

Ry
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1 {jagainst the United.staces and the Stété'based on acts oxr

2 |jomissions of that Settling Defendant, its officers, directors,

3 jjemployees, agents, contractors, subcontractofs; and any persons

4 lacting on its behalf 6r under its control, in carrying out

5 jlactivities pursuant to this Consent Decree. Neither the United

6 J|States nor the Stéte shall be held out as a party to any contract

7 “entered into by or on behalf of Settling Defendants in carrying

8 |lout activities pursuant to this Consent Decree. Neither the

§ Settling Defendants nor any such contractér shall be considered

0 |lan agent of .the United States or the State. |

1 V | 61. Each Settling Defendant waives all claims against.

2 [|the United States and the State for damages or reimbursement or

3 Jfor set-off of any payments made or to be made to the United

a ||states of the State, arising from or on account of any contract,

! § lagreement, .or arréngemeht between that'Settling Defendant and ahy
6 uperson for performance of Work on or relating to the Sité,

7 llincluding, but not limited to, claims on account of construction

! :
delays.. In addition, each of the Settling Defendants shall

(oo}

9 lindemnify and hold harmless the United States and the State with
0 fi respect to any and all claims for damages §r reimbursemént

1 {larising from or on account -of any contract, agreément, or

2 jarrangement between'that Sett;ing Defendapt,'and any person for
3 {iperformance of Work én or relating to the Site, includihg, but

1 not limited to, claims on account of construction delays.

vi

Y
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62. No later than fifteen (15) days before commencing
any on-Site Work, the Settling Defendants shall secure, and each
shall maintain until the fifst anniversary of EPA‘s Cértification
of Completion of the Remedial Actions pursuant to Paragraph 52 (b)

of Section XV (Certification of Completion) comprehensive general

liability insurance and automobile insurance with limits of ten

million dollars,‘éombined single limit naming the United States
and the State as additional insured, unless the Settling
Defendant can provide EPA with written documentation that the
Settling Defendant is self-insured at least up to ten million
dollars and, in addition, provides EPA with written documentation
of the Settling Defendant’s finahbial assurance which satisfies
the requirements of 40 C.F.R. Part 264.143(f). The self-
insurance and fihanciai assurance documentation must be.Subﬁitted
to EPA annually on or before the end of the first quarter of each
calendar yeér. In addition, for the duration of this Consent
Decree, the Settling Defendants shall satisfy, or shall ensure
that their contractors or subcontractors satisfy, all applicable
laws and regulations regarding the provision of worker’s
compensation insurance for all persons pérforming.the Work on
behalf of Settling Defendants in furtherance of this Consent
Decree. Prior to commencement of the Work under this Consent
Decree, Settling Defendants shall provide to EPA and the State
certificates of such -insurance and‘a copy of each insurance
pqlicy.N Settling Defendants shall resubmit‘SUCh certificates and

-
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copies of policies each year on the anniversary of the effective
date of this Consent Decree. If Settling Defendants demonstrate
by evidence satisfactory to EPA and the State that any contractor
or subcontractor maiﬁtains insufance equivalent to that described
above, or insurance covering the same risks but in a lesser
amount, then, with respect to that cont;actor or subcontractor,
Settling Defendants need provide only that portion of the.
insurance described above which is not maintained by the

contractor or subcontractor.

XIX. FORCE MAJEURE

63. “Force Majeure", for purposes of this Consent -

Decree, is defined as any event arising from causes beyond‘the'

control of the Settling Defendants or of any entity controlled by
Settling Defendanté, including, but not 1imitedkto, their
contractors and subcontractors, that delays or prevents the
uperformance of any obligation undexr this Consent Decree despite

Settling Defendants’ best efforts to fulfill the obllgatlon- The

requirement that the Settling Defendants eXercise "best efforté
to fulfill the 6bligation“ includes using best efforts to
anticipate any pttentiai Force Majeure event and best efforts to
;ddress the effects of any potential Force Majéﬁie event (1) ‘as
it is occurring and (2) following the potentiai Force Majeure
event, éuch that the delay is minimized to the greatest extent
possible. “Force Majeure* does not include financial inability

Ay
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to complete the Work or a failure to attain the Performance

Standards.

64. If any event occurs or has occurréd that may delay
the performance of any obligation under this Consent Decree,
whether or not caused by a Force Majeure event, the Settling
Defendants shall notify orally the EPA and State Project

Coordinators or, in their absence, their alternates or, in the

event these representatives are unavailable, the Director of the

Hazardous Waste Division, EPA Region 10, within forty-eight (48)
hours of when Settling Defendanﬁs first knew or should have known
that the event might cause a delay. Within five (5) days
thereafter; Settling‘Défendants shall provide in writing to EPA
and the State an explanation and description of the reasons for
the‘delay; the anticipated duration of the deléy; all actions:
taken or to be taken to preventvor minimize the delay; a schedule
for implementation of any measureé to be taken to prevént or
mifigate the delay or the éffect'of the delay; the Set;ling
Defendants’- rationale for‘attriguting such delay to a Force
Majeure event.if they intend to assert such a claim;;and a
statement as to whether, in the opinionAof the Settling |
Defendants, such event may cause or contribute to an endangerment
to public health, welfare or the environment. The Settling.
Defendants shall includé with'any notice all available
documentation supporting their’claim that the delay was
attributable‘to a Force Majeure. Faiiure to comply with the

£y
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above reguirements shall préclude Settling Defendants from
asserting any claim of Force Majeure for that event. Settling
Defendants shall be deemed to have notice of any circumstance of
which their contractors or subcontractors had or should have had:
notice.

65. I1f EPA, after a reasonable~opportunity'for reviéw
and comment. by thg State, agrees that the delay or anticipated
delay is at;ributable to a Force Majeure event, the time for
éerformance of the obligations under tﬁis Consent Decree that are
affected by the Force Majeure event will be extended by EPA,
after a reasoénable opportunity for review and comment by thé
State, for suéh time as is necessary to cémplete those
obligations. .An extension of the time for performance of the
obligations affected by the Force Majeure event shall not, of
itself, extend the time for performance of any othér obligation.
If EPA, after a reasonable opportunity for review and comment by
the State, does not agree that the delay or anticipated delay has

been or will be caused by & Force Majeure event, EPA will notify

i . . . . .
the Settling Defendants, in writing, of its decision. If EPA,

after a reasonable opportunity for review and comment by the
State, égrees that the delay is‘attributaﬁle.tova Force Majeﬁre
event, EPA will notify the Settling Defendants in writing of the
length'of the extension, if any, for performance of the

obligations affected by the Force Majeure event.

LY
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66. If the Settling ﬁefendants elect to invoke the
dispute resolution procedurés set forth in Section XX (Dispute
Resolution), the Settling Defendanﬁs shall do so no later than
fifteen (15) days after receipt of EPA‘s notice. In any such
proceeding, the Settling Defendants shall have the burden of
demonstrating by a preponderance of the. evidence that the delay’
orlanticipated‘delay has been or will be caused by a Force |
Majeure event, that the duration of the delay or the extension
sought was or will be warranted ﬁnder the circumstances, that
best efforts were exercised to avoid and mitigate the effects of
the delay, and that Settling Defendants complied with the
requirements of Paragraphs 63 and 64, above. If the Settling
Defendants carry this burden, the delay at issue shall be deemed
not to be a violation by Settling Defendants of the affected
obligétion of this Consent Decree identified ﬁo EPA and the

Courct.

XX. DISPUTE RESOLUTION

*

67. Unless otherwise expressly provided for in this
Consent Decree, the disputé resolution précedﬁreé;of this Section
shall be the exclusiveyméchanism to resolve disputes arising
under or with respect to;this Consent Decree. However, the
procedures set forth in this Section shéll’not'apply to acéions

by the United States or the State to enforce obligations of the

x
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Settling Defendants that have not beenrdisputed in accordance
with this Section.. |

“ ' 68. BAny dispute which arises ﬁnder or with respect to
this Consent Decree shall in the first instance be the subject of
”informal negotiations between the parties to the dispute. The
period for informal negotiations shall be twenty (20) days from
lthe time the dispute arises, unless it is modified by written
agreement of the parties to the dispute. The.disﬁute shall be
considered to have arisen when one party sends the other parties
"a written Notice of Dispute. |

69. a. In the event that the parties to the dispute

cannot resolve a dispute by informal negotiaéions-under the
preceding paragraph, theﬁ the position advanced by EPA shall be
considered binding unless, within ten (10) days after the
conclusion of the informal negbtiatioﬁ period, the Settling
Defendant who is a party to the.dispute invokes the formal
dispute resolution procedures of this Section by serving on the

United States, the State and the other Settling Defendant a

written Statement of Position on éhe matter in aispute,
including, but not limited to, any factual data, analysis or
opinion supporting that position énd‘any supporting documentation
relied upon by the Settling Defendant. The‘Statement of éositibn
shall spécify the Seﬁtlipg Defendant‘é pdsition as td Qhether
formal dispute resolution should proceed under Paragréphl7o or
1. | '

~
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b. Within fourteen (14} éays after receipt of
Settling Defendant’s Statement of Position, EPA will serve on the
State and the Settling Defendant who is a party to the dispute,
its Statement of Position, including, but not limited to, any
factual data, analysis, or opinion supporting that position and
all sﬁpporting documentation relied upon by EPA. EPA’s Statement
of Position shall include a statement as to whether formal
dispute resolution should proéeed under Paragiaph 70 or 71.

c. If there is diéégreement between EPA and the
Settling Defendant who is a party to the dispute, as to whethér
dispute,resolution should proceed undex Paragraph 70 or 71, the
éarties td the dispute shall follow the ﬁrocedures set forth in
the éaragraph determined by EPA to be applicable. Howevef, if
the:éettling Defendant ultimately appeals.to the court to resolve
the dispute, the Court shall determine .which paragraph is
applicable in accordance with tﬁe:standards of applicability set
forth in Paragraphs 70 and 71.

70. . Foimalpdispute reéolution for disputes pertaining to
the selection or adequacy of any response action and all other
disputeé that are accorded :éview on the administrative record.
under applicable principles of administrative law shall be
conducted pursuant to the procedures sét forth in tﬁis paragraph.
For purposes of this paragraph, the adequacy of any responsé
action includes, without limitation: (1) the adequacy or
approbriateness 6f plans,. procedures to implement plans, or any

~
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other items requiring approval by ﬁPA under this Consent Decree;
and (2) the adequacy of the performance of response acﬁions taken
i pursuant to this Cbnsent Decree. Nothing in this Copéent Decree
shall be construed to allow any dispute by Settling Defendants
regarding the validity of the RODs‘ provisions.

a. An administrative record of the dispute shall be

maintained by EPA and shall contain all statements of position,
including supporting documentation, submitted pursuant to this
paragraph. Where appropriate, EPA may allow submission of

supplemental statements of position by the parties to the

Jldispute. ,

b. The Director of the Hazardous Waste Division,

EPA Region 10, will issue a final administrative decision

l resolving the dispute based on the administrative record

described in Paragraph 70(a). This decision shall be binding
upon the Settling Defendant who is a party to the dispute,

subject only to the right to seek judicial review pursuant to

Paragraph 70(c) and (d)
c. Any admlnlstratlve dec151on made by EPA pursuant
to Paragraph 70(b) shall be reviewable by thlS Court, provided

that a notice of judicial appeal is filed with theVCQurt by the

Settling Defendant who is the party -to the disputée and served on
thé United States, the State, and the other Settling.Defendant

within ten (10) days of receipt of EPA’s dec1810n. The notice of

judicial appeal shall include a descrlptlon of the matter in

~
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dispute, the efforts made by the parties to resolve it, the
relief requested, and the schedule, if any, within which the
dispute must be resolved to ensure orderly implementation of this
Consent Decree. The United States may file a response to
Settling Defendant‘’s notice of judicial appeal.

d. In proceedings on any dispute governed by this
paragraph, Settling Defendants shall have the burden of
demonstrating that the decision of the Haéaidous Waste Division
Director is arbitrary and capricioﬁs or otherwise not in
accordance with law. Judicial review of EPA‘s decision shall be
on the administrative record compiled pursuant to Paragraph
70(a). |

71. Formal dispute resoiution for disputes that neither
pertain‘to the selection:or adequacy.of any response action nor
are otherwise accorded review on the administrative record under
applicable principles of administré£ive law shall be governed by
this paragraph.

a. Following receipt of Settling Defendant’s
Statement of Position submitted pursuant to Paragraph 6%, the
Director of the Hazardous Waste Divisiqn,.EPA Region 16, will‘
issue a final decision reéolving the dispute. The Hazardous
Waste Division Director’s decision shall be binding on the
Settling Defendant unless, within ten (10) days of recéipt of the
decision, the Settling Defendant who is a party to the dispute
files with the Court and sérves on the United States, the State

L3
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and the other Settling Defendant a notice of judicial appeal
setting forth the matter in dispute, the efforts made by the
parties to resolve it, the relief requested,.and the schedule, if
uany, within which the dispute must be resolved to ensure orderly
implementation of the Consenﬁ Decree. The United States may file
“a response to Settling Defendant‘s notice of judicial appeal.

b. Notwithstanding Paragraph R of Section I

(Background) of this‘Consenﬁ Decree, judicial reviéw of any
dispute govérned by this paragraph shall be governed by
applicable provisions of law.

72. The invocation of formal dispute resoclution
procedureé’under this Section shall not ex;end, postpone,vor
affect in any‘way ény obligation of the Settling Defendants under
this Consent Decree not directly in'dispute, unless EPA or the
Court agrees otherwise. Stipulated penalties with respect to' the
disputed matter shall continue to aécrue but payment shall bé
stayed pending resolution of the dispute as providéd.in Parééraph
82-"Notwithstanding the stay of payment, stipulated penalties
shall accrue from thé fifst,day of noncompliance with any
applicable pfOVision of this Consent Decrée. In the event that.
the Settling Defendant does ﬁot prévail on thétaispﬁted issue,
stipulated.penaltieé‘shall be assessed and paid as provided in

Section XXI (Stipulated Penalties).

A
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1 XXI. STIPULATED PENALTIES

73." The Settling Defendants shall be liable for

2
3 jistipulated penalties in the amounts set forth in Paragraphs 74
4 land 75 to the United States for failure to comply with the

5 requirements of this Consent Decree specified below which pertain

6 jjto them, unless excused under Section XIX (Force Majeure).

f “Compliance® by the Settliné Defendants shall include complefion

8 |lof the activities under tﬁis Consent becree oxr any work plan or

9 {jother plan approved under this Consent Decree identified below in
10 jlaccordance with‘all applicable requiremenés of law, this Consent
11 |Decree, the SOWs, and any plans or other documents approved by

12 {EPA pursuang to this Consent Decree and within the specified time

13 |ischedules established byland appro&ed under this Consent‘Deéree;
14 74. a. The following stipulated penalties shall be

1S jpayable per violation per day to the United States for any

16 |lnoncompliance identified in Subparagraph b:

17 Penalty Per Violation Per Day - Period of Noncompliance -

18 $1;000 | ‘ 1st - 14th day

19 $5,000 ' 1sth = 30th aay

20 $10,000 ' 31st day and beyond ‘

21 b. Activitiés/Deliverables

22 ‘ -Submission of Work Plan(s) in compliance with the SOWé,

23 -Initiation of remediation construction activities in
compliance with the SOWs and approved Work Plans.

2 -Completion of the Remedial Action in compliance with the

25 SOWs and the approved Work Plans.

26 ' ' .
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75. For all other reguirements of this Consent Decree,

stipulated penalties shall accrue in the following amounts:

g‘ Penalty Per Violation Per Day Period of Noncompliance
$SOC.OO : ist - 1l4th day
51,000-00 15th - 30th day

| $5,0000.00 3ist day and beyond

" 76. In the event that EPA assumes performance of a
”portion or all of the Work pursuaﬁt to Paragraph 82 of

Section XXII (Covenants Not to Sﬁe by‘Plaintiffs), Settling
'Defendants shall be liable for an additional stipulated penalty

in the amount of three (3) times the cost incurred by EPA to

perform the Work or $100,000.00, whichever is less.. -

77. Except as provided in Paragraph 44, all penalties
shall begin to acérue‘on the day after the complete performance
is due or the day a violation occurs, and sh;ll con;iﬁue to
accrue througﬁ thé final day'of thé correction of the
noncompliance or completion of the activity. Ndﬁhing.herein
shall prevent the simultaneous accrual of separate penaltiés‘for
sepafate violations of this Consent Decree.

78. In its sole, unreviewable discretion,‘EPA may waive
all or a portion of the stipulatea penalties duenunder’this
Section. A

| 79. Following EPA‘s determination that Settling
Defenaants have failed to,comply with a requirement of this

Consent Decree, EPA may give Settling Defendants written.

N

BUNKER HILL STAUFFER/UNION PACIFIC RATILROAD . S ,
CONSENT DECREE - Page 73 o December 15, 1994




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

notification of the same and describe the noncompliance. EPA may
send the Settling Defendants a written demahd for the payment of
the penalties. However, penalties shall accrue as proviaed in
Paragraph 77 fegardless of whethgr EPA has notified the Setfling'
Defendants of a violation.

80. All ﬁenalties owed to the United States under this
section shali be due -and payable within thirty (30) days of the
Settling Defendants‘’ receipt of a demand for payment of
penalties, unlesé Settling Defendants invoke the Disbute
Resolution procedures ﬁnder Section.XX (Dispute Resolution). &All
payments under this Section shall be paid by‘certified check.made
payable to "EPA Hazardous Substances Superfund, " shall be mailed
to US Envgronmental Protection Agency, EPA.Hazaidéus Substancé
Superfund, P.O. Box 360903M, Pittsburgh, PA 15251 and shall

reference the U.S.A.0 file number ‘ . the EPA

Region -and Site/Spill ID #1020, andvDOJ case number 90;11-3-1281-3
Copies of check(s) paid pursuant to this Section, and any
accompanying ﬁransmittal lettef(s},.shall be sent to the United
States as provided in Section XXVII (Notices and éubmissiéns)-

81.‘ The payment of pénalties shall not glter in any way
Settling Defendants’ obligation to complete the performance of
the Work required under this Consent Decree.

82. ?enalties shall continue to accrue as provided in
Paragraph 77 during any,dispute resolution period, but need noﬁ
be paid until the following;

LY
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a. 1If the dispute is resolved by agreeﬁent or by a

decision of EPA that is not appealed to this Court, accrued

penalties determined to be owing shall be paid to EPA within
fifteen (15) days of the agreeﬁént or the receipt of EPA’s
aeéision or order; |

b. If the dispute is appealed to this Couft and
the United States prevails in whole or in part, Settling
Defendants shall pay all accrued penalties determined by the
Court to be owed tb EPA within sixty (60) days of receipt of thev
Court’s decision or order, except as provided in Subparagraph c
)below;

C. If the District Court‘s decision is appealed by

any Party, Settling Defendants shall pay all accrued penalties
Hdetermined)by the District Court to be owing to the United States
into an interest-bearing escrow account within sixty (60) days of 
receipt of the Court‘s decision or order. Penélties shall be
paid into this account as they continue to accrue, at least every -

sixty (60) days. Within fifteen (15) days of receipt of the

lfinal appellate court decision, the escrow agent shall pay the

balance of the account to EPA or to Settling Defendants to the
"extent that they prevail.

83. " a. If Settling Defendants fail to pay stipulatéd

penalties when due, the United States may institute prbéeedings
to collect the penalties, as well as interest. Settling
Defendants shall pay interest on the dnpaid balance, which shall

S
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1 |lbegin to accrue on the date of demand made‘pursuant to Paragraph

80 at the rate established pursuant to Section 107(a) of CERCLA,

W N

42 U.S.C. § 39607.

Wb

b. Nothing in this Consent Deéree shall be
construed as prohibiting, aitering, or in any way limiting the
ability of the United States or the State to seek any other
remedies or sanctions available by virtue of Settling Defendants-

violation of this Decree or of the statutes and regulations upon

v o s A n

which it is based, including, but not limited to, penalties
10 [|pursuant to Section 122(1) of CERCLA, 42 U.S.C. § 9622(1).
11 84. No payments made under this Section shall be tax

12 Jldeductible for Federal or State tax purposes.

i3
14 XXIT. COVENANTS NOT TO SUE BY PLAINTIFFS
15 85. a. In consideration of the actions .that will be

16 l|performed and payments that’will*be made by the Stauffer En;ities
17 jjunder the terms éf\the Consent Decree; and except as specifically -
18 providedrin Paragraphs 86, 87, and 91 of this Section, the United
19 {|States covenants not to sue or to take administrative action

20 |lagainst the Stauffer Entities pursuant‘td Sections 106 and 107(a)
21 flof CERCLA, 42 U.S.C. §§ 9606 and 9607(a), and Section 7003 of

22 ||rRcrRA, 42 U.S.C. § 6973, relating to the Site. In consideration
23 llof the actions that will be performed and payments that will be
24 |made by the Stauffer Entities under the‘te:ms of the Consent

25 jiDecree, and except as specificaliy provided in Pafagraphs 88, 89,
26 ' . . \ . .k
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1 lland 91 of this Section, the State covenants not to sue or to take

2 laction against the Stauffer Entities pursuant to Section 107(a)

3 j|lof CERCLA, 42 U.S.C." § 9607(a), the Hazardous Waste Management

4 fAct, Idaho Code Section § 39-4401, et. seq., and the

S jEnvironmental Protection and Health Act, Idaho Code Section

6 |§ 39-101, ét- seq., relating to the Site. With reépect'to all

7 pést costs at the Site, and past and future liability at the Site
8 |lin areas outside the NIPC Area, the covenant not to sue shall

9 ||take effect upon payment of the amounts set forth in Paragraph

0 is{(d) of the Consent Decree. With respect to the ICP, the

covenant not to sue shall take effect upon payment of the amounts

1

.2 |iset forth in Paragraph 8(c). With respect to the Stauffer

3 ||Entities’ future liability for,fhe Phosphoric Acid/Fertilizer
4 ||Plant subarea, the covenant not to sue shall be effective upon
-5 payﬁent of the amount in Paragraph 8(e); With respect to the
.6 |lstauffer Entities future liability for the A-4 Gypsum subarea,

.7 ithe covenant not to sue shall take effect for the Remedial Action

i

.8 upbn Certification of Completion by EPA pursuant to Paragraph

.9 |is2(b) of Section XV (Certification of Complétion) of the Remedial
20 Actiqn: These covenants not to sue are conditioned upon the

1 llcomplete and satisfactory performance by the Stauffer Entities of
22 ltheir obligations undéf this Consent Decree. The .covenants not
)3 Jlto sue extend only to the Stauffer Entities and, with respect to
24 fliability derived from the Stauffer Entities, to its .successors
25 fland assigns, and do not extend to any other person.

w6 || ' - - .
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1 b. In consideration of the actions that will be

2 ||lperformed and payments that will be made by Union Pacific under

3 |jthe terms of the Consent Decree, and except as specifically
4 ||provided in Paragraphs 86, 87, and 91 of ﬁhis Section, the United
S |[|States covenants not to sue or .to take administrative action
6 {lagainst Union Pacific pursuant to Sections 106 and 107(a) of
7 HCERCLA, 42 U.S.C. §§ 9606 and 8607(a), and-Section 7003 of RCRAa,
8 142 U.S.C. § 6973,.relating to the Site. In consideration of the
9 jlactions that will be performed and payments that will be made by
10 JjUnion Pacific under the terms of the Consent Decfee, and except
11' as specifically provided in Paragraphs 88, 89, and 91 of this
12 ||Section, the State covenants not to sue or to .take actién against -
13 ||Union Pacific pursuant to Section 107(a) of CERCLA, 42 U.S.C.
14 1| § 9607(a), the Hazardous Waste Management Act, Idaho Code Section
15 | § 39-4401, et. seg., and the.Environmental Protection and Health
16 ||Act, Idaho Code Section § 39-101, eé, seq;, relating to the
17 |ISite. With respect to'all past costs at the Site, and past and -
18 |} future llablllty at the Slte in areas outside the Union Pac;flc
19 Area, the covenant not to sue shall take effect upon payment of
20 jithe amounts set forth in Paragraph 9{(d) of the Consent Decree.
21 With respect to the ICP, the covenant not to sue shall take'
22 lleffect upon payment of the amounts set forth in Paragraph 9(c).
23 {Wwith respect to Union Pacific’s future liability for the Union

24 Pacific Area, the covénant not to sue shall take effect for the

25 ||Remedial Action upon Certification of Coﬁpletion by EPA“pursuant
26 : . B
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1 ||to Paragraph 52(b) of Section XV (Certification of Completion) of

2 lthe Remedial Action. These covenants not to sue are conditioned

W

upon the complete and satisfactory performance by Union Pacific
“of its obligations under this Consent Decree. Tﬁese‘covenants
not to sue extend only to Union Paéific and, with respect to
liability derived from Uhion Pacific, to its successors and
assigns, and do not extend to any otherxr person-

86. United States’ Pre-Certification Reservations

w oo W (o) W ©) B 8

u : Notwithstanding any other provision of this Consent

10 ||Decree, the United States reserves, and this Consent Decree is
il,"without prejudice to any right to institute proceedings in this
12 jjaction or in a new action, or issue -an administrative order |

L3 || seeking to coméel the Settling Defendants (1) to perform further
L4 “response actions relating to their Respective Area} or (2) - to

L5 reimbufse the United States for additional costs of-response' ;

-6 Jlattributable to their Respective Area, if, prior to Certification

.7 ||of Completion of the Remedial Action or prior to. issuance of a

-é notice by EPA that the Phosphoric Acid/Fertilizer Plant subarea
g ‘remediation is completed, |

0 (i) conditions withinlthe Respective Area, previously
1 n unknown to EPA, aré discovered, or

2 : (1i) information,rpréviously unknown .to EPA, is received
3 in whole or in part,

4'”and these previously unknown-cénditions or information together
5 ||with any other relevant information indicate that the Remediél

6 . .
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Action or the Phosphoric Acid/Fertilizer Plant subarea
remediation is not protective of human health and the
environment .

87. United States Post-Certification Reservations

Not&ithstanding any other provision of this Consent
Decree, the United States reserves, and this Conseht Decree is
without prejudice to any right to institute proceedings in this
action or in a ﬁew actioﬁ, or issue an édminiétrative order
seeking to compel the Settling Defendants (i) to perform further
response actions felating to their Respective Area; or (2) to
réimburse the United States for additional costs of response
attributable to their Respective Area, if, subsequent to
Certification of Completion of a Remedial Action or subsequent to
issuance of a notice by EPA that the Phosphorlc Ac1d/Fertlllzer
Plant subarea remediation is completed
(i) conditions within the Respeccive Area, previously
unknown to EPA, are discovered, or
(ii) information, previously unknown to EPA, is received
in whole or in part, |
and these previously unknown conditions'or information together
with any other relevant information indicate that the Remedial
Action or the Phosphorié Acid/Fertilizer Plant subarea
remediation is not protective of human health and the-

environment.

Ay
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88. State of Idaho’s Pre-Certification Reservations

Notwithstanding any other provision of this Cénsent
“Decree, the State reserves, and this Consent Decree is without
prejudice to any right it may have, jointly with, or separately
ﬂfrom the United Statés, to institute procéedings in this action
or in a new action pursuant to the State‘s authorities under
Section 107 of CERCLA or applicable State.law, including the
ﬂﬂazardous Waste Management Act, Idaho Code Section § 39-4401,

et seq., and, the Environmental Protection and Health Act, -Idaho

Coae Section § 39—161, et seq., seeking (1) to compel Settling
Defendants to perform furthgr'response actions relating to their
Respective Area, or (2) to compel Settling Defendants to
]reimburse thé State for additional costs of response attributable

to their Respective ‘Area, if, prior to Certification of

Completion of the Remedial Action or'pfior to issuance of a
notice by EPA that‘the:Phosphoric Acid/Fertilizer Plant subarea
remediation is completed, | |

1 (i) conditions within the Respective Area, previously
unknown to the State, are discoveréd, or

!t (ii) information, previously unknown to -the State, is

received in whole or in part,

with any other relevant information indicate that the Remedial

Action or the Phosphoric Acid/Fertilizer Plant subafea

Y
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89. State of Idaho’s Post-Certification Reservations

Notwithstanding any other provision of this.COnsent
Decree, the State reserves, and this Consent becree is without
prejudice to any fight it may have, jointly with, or separately
from the United States, to institute proceedings in this action
or in a new action pursuant to the State;s authorities under

Section 107 of CERCLA or applicable State law, including the

‘Hazardous Waste Management Act, Idaho Code Section § 39-4401,

et seq., and, the Environmental Protection and Health Act, Idaho
Code Section § 39-101 et‘éeq., seeking (1) to compel Settling
Defendants to perform further response éctions relating to their
Respective Area, or (2) to compel Settling Defendants to
reimburse the State for additional costs of response attributable
to their Respective Area, if subseéuent to Certification of
Completibn of a Remedial Action or subsequent to issuance of a
notice by-EPA that the Phosphoric Acid/Fertilizer Plant subarea~
remediation is completed, :
{1} conditions within the Respective Area, previouslyf
unknown to the State, are discovered, or
(1i1) information, previously unknown to the State, is
received in whole or in part,
and these previously unknown conditions‘or information together

with any other relevant information indicate that the Remedial

“
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Action or the Phosphoric Acid/éertilizer Plant suﬁérea
remediation is not protective of human health and the
’environment.

90. For purposes of Paragraphs 86 and 88, the
‘information and the conditions known to EPA and the State shall
include only thét information and those-conditions set forth in
ithe RODs for the Site and the Administrative Record supporting
the RODs. For purposes of Paragraph 87 and 89, the information
and the conditions known to EPA and the State shall include only

”that information and those conditions set forth in the RODs, the

Administrative ﬁecord supporting the RODs, and any information
received by EPA pursuant to the requirements of this Consent
Decree prior to Certification of Completion of the Remedial
Action, ox, as to the DAFP subarea,.prigr to issuance of notice
by EPA that the PAFP Remediél Action is completed.

91. General reservations of rights. Notwithstanding

flany other provision of this Consent Decree, the covenants not to

sue set forth above do not pertain to any matters other than

those expresély specified in Paragraph'ss.'.The United States and
the State reserve, and this Consent Decree is without preﬁudice
to, all rights against Settling Defendants with respect to all
other matters, including but not limited to; the following: -

(1) claims based on a failure by Settling Defendants to
meet a requirement under this Consent Decree;

(2) liability arising from the past, present, or future
disposal, release, or threat of release of Waste
Materials outside of the Site;

-~
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(3) liability for damages for injury to, destruction
of, or loss of natural resources, including the
reasonable costs of assessing such injury,
destruction, or loss res&l;ing from such a release;

(4) 1liability for response costs that have been or may
be incurred by any natural resource trustees;

(5) criminal liability;
(6) 1liability for violations of federal or state law
which occur during or after implementation of the

Remedial Action;

(7) 1liability for response costs incurred and/or
response actions taken outside of the Site;

(8) liability for releases or threatened releases of
hazardous substances resulting from activities of
the Settling Defendants in or affecting the Site

-after entry of the Consent Decree.

g2. 1In the event EPA,.after consultation with the State,
determines that Settling Defendants have failed to implemént any
provisions of their Work in an adequate or timely manner, EPA or,
upon request by EPA, the State, may perform anf and all portions
of the Work as EPA determines neceésary. " Settling Defendants may
invoke the procedﬁres set fo;th in Section XX (Dispute
Resolution) to dispute EPA’s determination that the Settling
Defendants failed to implement a provision of the Work in an
adequate or timely manner as arbitrary and capricious or
otherwise not in accordance with law. Such dispute shall be
resolved on the administrative record. Costs incurred by the

United States or the State in performing the Work pursuant to

this paragraph shall be considered Future Response'COSts that

Y
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Settling Defeﬁdants-shall pay pursuant to'Section‘XVII
(Reimbursement of Response Costs) .

93. Noﬁwithstanding any other provisions of this Consent
Decree, the United States and the State retain all authority and
reserve all rights to take any and all response actions

authorized by law.

h XXIII. COVENANTS BY SETTLING DEFENDANTS
94. Except as limited in this paragraph, Settling

Defendants hereby covenant not to sue and agree not to assert any -

claims or- causes of action against the United States, the State

or any Idaho county, city, or local governmentalientity with

respect to the Site or this Comnsent Decree, including, but not

|

ll Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections

limited to, any direct or indirect claim for reimbursement from

e

4the Hazardous Substance Supeffund‘(established pursuant to the

106(b) (2), 111, 112, 113, 42 U.S.C. §§ 9606(b) (2), 9611, 9612,
9613 or any other provision of law, any claim against the United
i States, including any department, agency or instrumentality of
thé'United States under CERCLA Section7107-or 113 related to the .
Site, any claim against the State or any Idaho county, éity or
”local governmental entity under CERCLA Section 107 or 113 related
to the Site or'any claims arising out of response activitieslat
che Site.  However, the Settling Defendants reserve, and this

Consent Decree is without prejudice to, actions against the

L.
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United States, the State or any Idaho county, city or local
government entity based on negligent’actioﬁs taken directly by
such entities (not including oversight of or approval of the
Sgttling Defendants’ plans or activities) that are brought
pursuant to any statute other than CQRCLA and for whiéh the
waiver of sovefeign immunity is found in a statute‘other than
CERCLA to the extent such claim exists or may exist in the
future. In addition, the Settling Defendants reserve, and this
Consent Decree is without prejudicé to, contributicn actioqs.
against the United States or the State or any department, agency
or instrumentality thereof, or any Idaho county, city or loéél
government entity whether or not still in existence; under CERCLA
Sections 107(a) and 113(f) (1), 42 U.S.C. §§ 9607(a) and
9613 (f) (1), for natural resource damages. The Settling
Defendants also reserve and this Consent Decree -is without
prejudice to, actions or‘claims égainst the State or any Idaho
counﬁy, city, or local government entity under Section 107(a) and
133(f) (1) of CERCLA, 42 U.S.C. §§ 9607(a) and 9613 (f) (1), for
response costs incurred by Settling Defendants unrelated to
implementation of the RODs as a result of activities at the Site
taken by such government entity after the éffective déte of this
Consent Decree (not including the activities of any such
government entity pursuant to this Consent Decree) . Nothing in

this Consent Decree shall be deemed to constitute

r

kY
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preauthorization of a claim within the meaning of Section 111 of
CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(4d).
95. Each Settling Defendant hereby expressly covenants

not' to sue any other Settling Defendant and its officers,

”directors, parents, successors, assigns, subsidiaries, employees

or agents with respect to matters covered by this Consent Decree,

ﬂexcept for claims premised on the failure of a Settling Defendant

to perform its obligations under this Consent Decree or under any
agreement among some or all Séttling Defendants which addresses

responsibilities pertaining to this Consent Decree.

u . XXIV. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

96. .Nothing in this Consent Decree shall be construed to
create ‘any rights in, or grant any cause of action to, any person
not a party to this Consent Decree. The preceding sentence shall

not be construed to waive or nullify any rights that any person

"not a signatory to this Consent Decree may have under applicable

law. Each of the Parties expressly reserves any and all rights

(inéluding, but not limited to, anj right to‘conﬁribution),
defenses, claims, demands, and causes of action which each party
may have with respect to any matter, transaction, Or occurrence
relating in any.Wafvto the Site against any person not a party
hereto. ﬁothing in this paragraph shall negate Settling
Defendants’ covenant not to sué'any Idaho county, city, oxr local
‘government’éntity as provided in Paragréph S4. |

1
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87. With regard to claims for contribution against
Settling Deféndan;s for matters addressed in this Consent Decree, -
the Parties hereto agree that the Settling Defendants are
entitled to such pfotection from contribution actions or claims
as is provided by CERCLA Section 113(f) (2), 42 U.S.C.

§ 9613(f) (2} _

98. The Settling Defendants agree that with réspect to
any suit or claim for contribution brought bf them for matters
related to the Site or this Consent Decree they will notify the
United States and the State, in writing, no later than sixty (60)
days prior to the initiation of such suit or claim.

99. The Settling Defendants a;éo agree that with respect
to any suit or claim for contribution bfought against them for
matters related to the Site or this Consent Decree they will
notify, in writing, the ﬁnited States and the State within ten
(10) days of 'service of the compléinc on ﬁhemd In addition,
Settling Defendants shall notify the United States and the State
within ten (10) days of service or receipt of any Motion for
Summary Judgment and within ten (10) days of receipt of any order
from a court setting a case for trial.

100. In any subséquent administrative or judicial
proceeding initiated by the United‘States or the:Stage for
injunctive relief, recovery of response costs, or other
apprdpriate relief relating to the Site, Settling Defendahts
shall not assert, and may not maintain,'aﬁy defense or claim

Y
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based upon the principles of waiver, res judicata, collatéral
estoppel, issue preclusion, claim;splitting, or other defenses
based upon any contention that the claims raised by the United
States or the State in the subsequent proceeding were oxr should
have been brought in the instant case; provided, however, that
nothing in this paragraph affects the enforceability of the
covenants not to sue set forth in Section XXII (Covenants Not to

Sue by Plaintiffs).

XXVv. ACCESS TO INFORMATION

101. Ekcept as provided.by Paragraph 102(b), Settling
Defendants shall provide to EPA and the State, upon request,
copies of all documents'and information’within their possession
or control or that of their contractors or agents relating to the
Wprk or to the implgméntation of/th157Consent Decree, including,
but not limited to, sampling, ahalysis, chain of custody records;
manifests, trucking logs, receipts, reports, samp;e traffic
routing, correspondence, or other documents or informatiop
related to the Work. Settling Defendants shall also make
available to EPA and the State, for purposes of investigation,
informafion gathering, or testimony, relating to the Work or
implementation of the Consent Decree their employees, agents, oOr
representatives with knowledge of relevant facts concerning the

performance of the Work.

~
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1 102. a. Settling Defeﬁdants may assert business

2 confidentiality claims covering part or all of the documents or
3 linformation submitted to Plaintiffs under this Consent Decree to
4 jithe extent permittéd by and in ‘accordance with Section 104 (e) (7)
of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b).
Documents or information determined to be confidential by EPA
will be afforded the protection specified in 40 C.f.R- Paft 2,

Subpart B. If no claim of confidentiality accompanies documents

wom X W

or information when they are submitfed to EPA and the State, or
10 ,if EPA has notified Settling Defendants that the documents or

11 {information are not .confidential undef the standards of Section
12 {{104(e) (7) of CERCLA, 42 U.S.C. § é607(e)(7) the'public may be

13 {lgiven accéss to such documents or information without further

14 |lnotice to Settling Defendants.

1S. b. The Séttling Defendants may assert that certain
16 {|documents, recérds and other inforﬁation are pri#ileged ﬁnder the
17 éttorney—ciient privilege or any other privilege recognized by -
18 | federal law. If tﬁe Settling Defendants éssert such a privilege |
19 Jlin lieu‘oiiproviding documents, they shall provide the Plaintiffs
20 llwith the following: (1) the title of the document, record, or

21 l{information; {2} thé date of the document, record, or

22 {|information; (3) the name and title of the author of the

23 [ldocument, record, or'information; K4) the name and title of each

24 jladdressee and recipient; (5) a description of the contents of the.

295 |ldocument, record, or information: and (6) the privilege asserted

26 o ' : .
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by Settling Defendants. The Plaintiffs retain the right ﬁo
challenge any such claim of privilege. No documents, reports, or
other information cfeated or generated pursuant to the
requirements of the,Consent Decree shall be withheld on the
grounds that they are privilegea.

103u'No claim of confidentiality shall be made with
respect to any data, including, but not limited to, all sampling,
ianalytical, monitoring,‘hydrogeologic{ scientific, chemicél, or
engineering data, or any data or factual information evidencing
vconditions related to the Work or implementatién,of the Consent

Decree contained in otherwise privileged documents.

XXVI. RETENTION OF RECORDS

104. Unless otherwise approved by EPA, until ten (10)

msam————
s

years after the Settliﬁg Defendanﬁs‘ receipt of EPA‘sS
notification pursuant to ?aragraph 52(b) of Section XV‘
T(Certification of Complétion of the Remedial Act;on}, each .
Settling Defendant shall preserve and retain all records and -
documents now in its possession or control or.which come into its
”béssessién or control that relate in any manner to the
pefformance of the Work or that relate to the liability of any
”pe;son for response‘actions conducted and to be conducted at the

Site, regardless of any corporate retention policy to the

‘contrary. Until ten {(10) years after the Settling Defendants’

receipt of EPA‘s notification pursuant to Paragraph 52(5) of

P

BUNKER HILI: STAUFFER/UNION PACIFIC RAILROAD
CONSENT.pECREE - Page 91 , December 15, 1994

|




1 ||Section XV (Certification of Completion), Settling Defendants

2 f#ishall also instruct their contractors and agents to preserve all

3 jjdocuments, records, and information of whatever kind, nature or
4 l|description relating to the performance of the Work.
S 105. At the conclusion of this document retention period,

‘é Settling Defendants shall notify the United States and the State
7 jfat least ninety (90) days prior to the destruction of any such

8 || records or documents, and, upon request by the United States or
g lithe State; Settling Defgndants shall deliver any such records or
10 [ldocuments to EPA or the State. "The Settling Defendants may

11 |jassert that certain documents, records and other information are
12 jjprivileged under the attorney-client privilege or -any other

13 pfivilege reéognized by federal law. If the Settling Defendants
14' assert such a privilege, they shall provide the Plaintiffs with
1S |the following: (1) the title of thé docﬁment, record, or

16 jjinformation; (2) the date of the 6ocument, record, oOr

17 l|information; (3) the namé and title of the author éf the -
18 jjdocument, “record, or information; (4) the name and title of each
19 addressée¥and recipient;:; {5) a description of the subject of the
20 jidocument, record, or information: and (6) the privilege asserted

21 |lby Settling Defendants. The Plaintiffs retain the right to

22 jichallenge any such claim of privilege. No documents, reports, Or
23 llother information created or generated-pursﬁant to the
24 |lrequirements of the Consent Decree shall be withheld on the

2S5 igrounds that they are privileged.

*
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106. Each Settling Defendant hereby certifies,
individually, that it has not altered, mutilated, discarded,
destroyed or otherwise disposed of any records, documents, or

other information relating to its potential liability regarding

the Site since notification of potential liability by the United
States or the 'State or the filing of suit against it regarding
the Site andfthat it has fully complied with any and-all EPA
requests for information pursuant to Section 104(e) and 122(e) of

CERCLA, 42 U.S.C. §§ 9604 (e) and 9622 (e) .

XXVII. NOTICES AND SUBMISSIONS

- 107. Whenever, under the terms of this Coﬁsent'Deéree;
“writien notice is requiréd to be given or a report or other
‘dbcument’is required to be sent by one party to another, it shall
‘be directed to the individuals ét the addresses specified'below,
unless those individuals or their successor$ give notice of a -
lchange to the other parties in writing. All notiées"and

submissions shall be considered effective upon receipt, unless

otherwise provided. Written notice as specified herein shall
constitute complete.satisfaction of any written notice
requirement of the Consent Decree with respect to the United-

States, EPA, the State, and the Settling Defendants,

"réspectively-

Y
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As to the United States:

Chief, Environmental Enforcement Section:
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611 -

Ben Franklin Station

Washington, D.C. 20044

Re: DJ #90-11-3-12871

and

Director, Waste Management Division

United States Environmental Protection Agency
Region 10 . *
1200 Sixth Avenue, HW-113

Seattle, Washington 98101

3

As to EPA:

Director, Waste Management Division

United States Env1ronmental Protection Agency

Region 10
1200 Sixth Avenue, HW-113
Seattle, Washington 98101

Regional Counsel
EPA Office of Regional Counsel

United States Environmental Protection Agency

Region 10
1200 Sixth Avenue, HW-llB
Seattle, Washington 98101

Nick Ceto
EPA Project Coordinator

United States Environmental Protectlon Agency

Region 10
1200 Sixth Avenue, HW-113
Seattle, Washington 98101

As to the State:

Curt Fransen

Office of Attorney General
State of Idaho

1410 N. Hilton

2nd Floor

Boise, Idaho 83706

by
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State Project Coordinator

2 || Idaho Department of Hedlth & Welfare
Division of Environmental Quality

3 |1410 North Hilton

iBoise, Idaho 83720-9000

As to the Settling Defendants:

Union Pacific

Nancy A. Roberts
Environmental Counsel

1416 Dodge ‘Street, Room 830
Omaha, NE 68179-0830

(402) 271-4752

{(402) '271-5610 (FAX)

~J A un

e ———
S —

Union Pacific

Robert D. Markworth

Manager, Environmental Site Remediation
1416 Dodge Street, Room 930

Omzha, NE 68179-0930

(402) 271-4054 -

(402) 271-4461 (FAX)

[ N S O Y

N

Rhone-Poulenc, Inc.

George S. Goodridge

Senior Environmental Attorney
Rhone-Poulenc, Inc.

CN 5266

Princeton, New Jersey 08543 5266
(908) 821-3533

(908) 821-2787

4 &

Stauffer Management Company

Brian A. Spiller

President

Stauffer Management Company

1 {{1800 Concord Pike
Wilmington, Delaware 19897

2 {] (302) 886-5501 '

(302) 886-2952 (FAX)

o W o

.
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As to EPA Project Coordinator: - , . oot

Nick Ceto

EPA Project Coordinator

United States Environmental Protection Agency
Region 10

1200 Sixth Avenue, HW-113

Seattle, Washington 98101

(206) 553-8659

(206) 553-0124 (FAX)

W N

(-

AS to State Proiject Coordinator:

State Project Coordinator
Idaho Department of Health & Welfare
Division of Environmental Quality .-
1410 North Hilton
10 |{|Boise, Idaho 83720-9000

{(208) 334-5860
11 | (208) 334-0576 (FAX)

12 l|As _to Settling Defendants’ Project Coordinators

13 |{Union Pacific Project Cooxdinator
. Robert D. Markworth
14 liManager, Environmental Site Remediation
1416 Dodge Street, Room 930
15 |iOmaha, NE 6€8179-0530
' (402) 271-4054
16 || (402) 271-4461 (FAX)

w oM N W0

17 jJRhone-Poulenc, Inc. and Stauffer Management Company -

Carol A. Dickerson . '
18 || Project Coordinator

ZENECA Inc. ‘
19 ||Environmental Services & Operatlons

1800 Concord Pike . : ) - -

20 iWilmington, Delaware 19897

Telephone: (302) 886-5123

21 ljFacsimile: (302) 886-5933
22 .
XXVIII. EFFECTIVE DATE
23 '
108. The effective date of this Consent Decree shall be
24 : '
the date upon which this Consent Decree is entered by the Court,
25
except as otherwise provided herein.
26 |} o . :
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XXIX. RETENTION OF JURISDICTION

s . 109. This Court retains jurisdiction over both the
subject matter of this Consent Decree and the Settling Defendants

for the duration of the performance of the terms and provisions

of this Consent Decree for the purpose of enabling any of the
Parties to apply to the Court at any time for such further order,
direction, and relief és‘may be necessary or appropriate for the
constructién or modification of this Consent Decree, or to
effectﬁate or enforce compliance with its terms, or to resolve
éisputes in accordance with Section XX (Dispute Resolution).

hereof.

XXX. ATTACHMENTS
110. The following attachments are attached to and
incorpofated into ahd made an enforceable part of this Consent
Decree; provided, howeyer, it is understood and aéreed that the
Sﬁauffer_Entities draft RDR andithergiQn Pacific draft RAWP are
draft documents and must be finalizeq in accordance with the
nCOhsent Decreé prior to becoming enforceable parts‘of this .

Decree:

“Attachment A" is the RODs. S

” “Attachment B" is the map of the Bunker Hill Superfund Site.
"Attachment C* is the map for the NIPC Area and subareas.

“Attachment D" is the map -for the Union Pacific Area.

"Attachment E" is the Stauffer Entities SOW.

“Attachment F* is the Union Pacific SOW.

{ “Attachment G* is the Stauffer Entities draft RDR.
“Attachment H* is the Union Pacific draft RAWP.

“"Attachment I" is the MOA between EPA and the State.

R
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1- | XXXI. . COMMUNITY RELATIONS

2 111. Settling Defendénts shall cooperate with EPA and the
3 j|State in providing information regarding the Wofk to the public.
4 jAs requested by EPA or the.State,»Settling Defendants shall

S liparticipate in the preparation of such information for

6 ||dissemination to the public and in public meetings which may be

7 hel@ or sponsoreé by EPA.or the State to explain activities at or

8 llrelating to the Site.

S
10 ) XXXII. MODIFICATION
11 112. Schedules specified in the SOWs and other

-12 deliverablés for coﬁpletion of the Work may be modified by

13 jlagreement of EPA, ih consultation with the State, and the

14 ]J|Settling Defendants. All such médificatioﬁs shall be made in

15 fiwriting.

16 113. No material modifications shall be made to the SOWs
17 withbut written notification to and written approval Qf}the -
18 |{United States, the Settling Defendants and the Court. Prior to
19 pfovidingﬁits approval to any ﬁodification, the'United States

20 lwill provide the State with a reasonable opportunity to review
21 jjand comment on the proposed modification. Modifiéations to the
22 §SOWs that do not maéerially alter those documeﬁts may be made by
23 jjwritten agreement between EPA, after providing the State with a
24 || reasonable opportunity to review and comment on the proposed

25 llmodification, and the Settling Defendants.

26
27 I BUNKER HILI: STAUFFER/UNION PACIFIC RATLROAD ‘
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114. Nothing in this Decree shall be deemed to alter the
nCourt‘s power to enforce, supervise, or approve modifications to -

this Consent Decree.

n XXXIII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

115. This Consent Decree shall be lodged with. the Court

for a period of not less than thirty {36} days for public notice

N ——————

and comment in accordance with Section 122(d) (2) of CERCLA,

—

42 U.S.C. §.9622(d) (2), and 28 C.F.R. § 50.7. The United States
and the State reserve the right to withdraw or withhold their
consent if the comménts,regarding the Consent Decree disclbse
facts or considerations which indicate that thé Consent Decree is

inappropriate, improper, 'or inadequate. Séttling Defendants

consent to ‘the entry of this Consent Decree in the form presented.

without further notice;

116. If for any reason the Court should decline to
approve this Consent Decree in the form presented, this agreement
is voidable at the sole discrétion of any Party and the terms of
the agreement may not be used as evidencé in any‘litigation

between the Parties.

XXXIV. SIGNATORIES/SERVICE

* 117. Each undersigned representative of a Settling
Defendant to this Consent Decree and the Assistant Attorney

HGeneral for Environment and Natural Resources of the Department

Y
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of Justice and the State signaéory certifiés that he or she is
fully authoriied to enter into the terms and conditions of this
Consent Decree and to execute and legally bind such party to this
document. |

118. Each Settling Defendant hereby agrees not to oppose
entry of this Consent Decree by this Court or to challenge any
provision of this Consent Decree uniess the United States has
notified the Settling Defendants, in writing, that it no longer
supports entry of the Consent Decree.

119. Each Settling Defendant shall identify, on the
attached signature page, the name, address and telephone number
of an agent who is authorized to a¢cept service of pfocess by
mail on behalf of that party with respect to all matters arising
under or relating to this Consent,Decree- Settling Defendants
hereby agree to accept service in tﬁét manner and to waive the
fofmal service requireﬁents set forth,in Rule 4 of the Federal
Rules of Civil Proceduré and any applicable local rules of this

Court, including, but not limited to, service of a summons.

SO ORDERED THIS DAY OF .19 .

United States District Judge

£y
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1 flof Justice and the State gsignatory certifies that he or she is
fully authorized to enter into the terms and conditions of this

{iConsent Decree and to execute dnd legally bind such party to this

2

3

4 lldocument..
S 118. Each Settling Defendant hereby agrees not to oppose
6 lentry of this Consent Deéree by this Court or to cﬁallenge any

7 ||provizion of this Consent Decree unless the United States has

8 linotified thg'Settling Defendants, in writing,'that'it nb longer
9 nsupporcs entry of the Consent Decree.

10 " 119. Each Settling Defendant shall identify, on the

11 jlattached signature page, the name, address aﬁd telephone number
12 jjof an agenc'wno ?s authorized to accepﬁ service of pracess by

13 |[mail on behalf of that pariy Qich respect to all matters arising
14 |lunder or relating to this Consent Decree. Settling Defendants
IlS hefeby agree £o accept service in that manner and to waive the
16 formél sérvice(requirements set forth in Rule 4'of the Federal

17 ||Rules of Civil Procedure and any applicable local rules of this

18 || Court, in@luding, but noc>limited to, sexvice of a,surmons.

10 SO ORDERED THIS ézjzg DAY OF ¢i£¢;22::2£*'3 19997
20 . 57 '
21 L —

22
23
24
25
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v. Stauffer Management Company: Rhone-

Poulenc, Inc. and Union Pacific Railroad Company, relating to the
Bunker Hill Superfund Site.

FOR'THE,UNITED STATES OF AMERICA

Lois J. Schiffer
Assistant Attorney General

"Environment and Natural Resources

Division
U.S. Department of Justice
Washington, D.C. 20530.

" Peter. Mounsey and Thomas Swegle

Environmental Enforcement Section
Environment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

Assistant United States Attorney
District of Idaho
U.S. Department of Justice

.
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1 || THE UNDERSIGNED PARTIES enter into this Consent Decree in the
matter of United States v. Stauffer Management Company; Rhone-
2 |{|Poulenc, Inc. and Dnion Pacific Rallroad Comg ny, relating to the
Bunker Hlll Superfund Site.
3
4 FOR THE UNITED STATES
‘ ENVIRONMENTAL PROTECTION AGENCY
) ' ' ‘
6
Steven A. Herman
7 Assistant Administrator for
Enforcement and Compliance Assurance
8 U.S. Environmental Protection
) Agency _ ‘
9 401 M Street, S.W:
Washington, D.C. 20460
10 . : )
11 , ; :
Ch.c (2L
iz . . . Chuck Clarke
_ : ) Regional Administrator, Region 10
i3 ‘ : ‘ . U.S. Envirommental Protection Agency
1200 Sixth Avenue .
14 ' ‘ ‘ Seattle, Washlngton 38101
16 . 78
: - Cynthia L Mackey
17 ) Assistant Regio el
. U.S. Environmental P otection Agency
i8 ' ‘ : Region 10 ‘
- ~ 1200 Sixth Avenue, S0-155
i9 ' Seattle, Washington 98101
20
21
22 .
23
24
25
26 ' ,
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1 J| THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of Uni : v ffer emen mpany: Rhone-
2 {|Poulenc, Inc. and Union Pacific Railroad Company, relating to the
M| Bunker Hill Superfund Site.
3 .
4 ‘FOR THE STATE OF IDAHO
S
6 Date:___lz_:[_;_g 4.
7 ' Governor .
State of Idaho
'8 State .Houge "
Boise, Idaho 83720
9 '

| L ar

L1 Curt A. Fransen
Deputy Attormey Genexal
2 Office of Attorney General
State of Idaho
L2 : 1410 N. Hilton
o : 2nd Floor.

4 Boise, Idaho 83706
-5
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THE UNDERSIGNED PAR‘I‘Y enters 3.nto this Consent Decree in the

matter of Uni s vV : = ny: ne-
len In nicn i relating to the

Bunker Hill Superfund Site.

FOR UNION PACIE‘IC RAILROAD

bate: _ "__:{Z%&:;é.._.-,--« , S{ﬂ/‘ﬂ‘-ﬁ& \}D&M

\)?’ Dolan
v:.ce President-Law
1416 Dodge Street
Omaha, NE 68178

Agenc Auvthorized to’ Accept Serv:.ce on Behalf of Above signed
Larty:

James ‘5. Dolan
Vice-President-law
1416 Dodge Street
Omaha, NE 68179
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"1 | THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v na ny: -

2 lenc ion 1£3. road ny, relating to the
Bunker Hill Superfund Site.

3

4

5

@

FOR STAUFFER MANAGEMENT COMPANY

oo Pl o ol

8

9 Brian A. Spille
President Qi//

2 Stauffer Management Company
1800 Concord Pike -

1 © Wilmington, Delaware 19897

, : .

3 Agent Authorized to Accept Service on Behalf ot Above- s:gnea

party:

Brian A. Spiller
President
Stauffer Management Company
1800 Concord Pike
. Wilmington, Delaware 198387
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the
matter of United States v. Stauffer Management Company: Rhone-—

2 [Poulenc, Inc and Union Pacific Railroad, relating to the Bunker
Aill Superfund Site.
3
4
5
6 FOR RHONE~-POULENC, INC
- . |
8 |pate: nge - hodudc
Geords S. Goodridge {
9 Senior Environmental Attorney
- Rhone—~Poulenc, Inc. :
10 CN 5266
Princeton, New Jersey 08543-5266
11 . .
32 ‘
Agent Authorized to Accept Service on Behalf of Above-signed
13 jParty: : ’

George S. Goodridge ,

Senior Environmental Attorney
Rhone—~Poulenc, Inc.

CN S$266 . -

Princeton, New Jersey 08543-5266
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